A study of the question of equal access as it applies to the courts and legislative bodies by Zimmerman, Stephen H. & Kaechele, Edward H.
Boston University
OpenBU http://open.bu.edu
Theses & Dissertations Dissertations and Theses (pre-1964)
1959
A study of the question of equal
access as it applies to the courts
and legislative bodies
https://hdl.handle.net/2144/19160
Boston University
BOSTON UNIVERSITY 
A STUDY OF THE QUESTION OF EQUAL ACCESS 
AS IT APPLIES TO THE COURTS AND 
LEGISLATIVE BODIES 
A THESIS 
. SUBMIT.CED TO THE FACULTY OF THE 
SCHOOL OF PUBLIC RELATIONS AND COMMUNICATIONS 
IN PARTIAL FULFILlMENT OF THE REQUIREMENTS 
for the degree 
MASTER OF SCIENCE IN COMMUNICATIONS 
by 
Stephen H. Zimmerman 
and 
Edward H. Kaechele 
Boston, Massachusetts 
August, 1959 
Approved by: 
First Reader: .. g a;d; f..~:r_ ............... . 
Professor of Communications 
Second Reader: 
~~A .~en-+o 
·(:)· .. : l .. ·. ~ ....... ;~~;:;~~~. ~~. ;~;:~~~~ 
:PREFACE 
The term ttaccess'* when applied to the reporting of 
news refers to the privilege given to the newsgatherers to 
be present at public meetings and to view public documents 
and to accurately inform the public about them. However, 
not all newsgathe~ers have been afforded ~e same amount of 
access.. The press photographers and broadcasters have on 
certain occasions been denied admission with their equip• 
. 
m.ent to some public meetings • 
.. '·,· 
"Equal access:J tt then, is the term used to describe 
the situation in which all news media would have the same 
privileges. The f~ct tbat equal access in certain areas 
does not exist bas provided us, as students of the mass 
media, with a su"bject worthy .of our attention. 
The purpose of this thesis i.s to set forth as many 
of the arguments, both pro and con) as could be found con• 
cerning the question of equal access. Then, from these 
argu.lllents, to make certain conclusions about the various 
issues involved and to offer such recommendations as we 
felt might be helpful in solving the problem. 
Much has been written on the subject. We have 
attempted to cover as much of it as was possible. As we 
ii 
iii 
did two things became apparent. First, the majority of the 
information available has come from the pen of those con-
nected in some way with the broadcasters and press 
photographers. This poss~bly is the result of the fact 
that the burden of proof has been on those who have ad ... 
vocated equal access. Secondly, most of the material, no 
matter where it came from, was very biased. This made it 
dif~icult at times to separate that which was based on 
emotion from that which was based on rational thinking. 
We have tried as objectively as we could to set 
down the arguments just as 1:\l~y Catlle from the various 
proponents of both sides. We have not tried to answer the 
arguments ourselves but rathe.r sought to determine whether 
.J ' • • . 
they were legitimate arguments and whether anyone had 
refuted them. sufficiently to make them. of no value. Out 
. ' 
of these conclusions we formed our recODmendations. 
Most of the literature available to us was in the 
form of articles in the trade. magazines and journals of 
the broadcasting and newspaper industries, articles in law 
journals at~.d reviews, actual recorded court cases, and a 
few books. Also of value w~e the reports of the American 
Bar Association, the reports of the Freedom of Information 
·• 
COIIDDittees, and the reports and hearings of two con-
gressional groups. The Congressional Record provided much 
information in the area of access to legislative bodies. 
iv 
No special research methods were used. It was 
mainly a matter of using all the indices which lead to 
material on the subject. Letters were sent to many of the 
people and organizations which had been interested in the 
matter of equal access. Answers to these provided us with 
transcripts of speeches, reports of various groups, and 
copies of the briefs which were presented by the NAB and 
NPPA to the Bar Association and to the Supreme Court of .. 
Colox:ado. Fersonal contact was made with Joseph Costa, 
chairman of the board of the NPPA, and William C. Chaplis, 
vice president of the NPPA, both of whom made their 
personal files on the subject available to us. 
This thesis will provide an overall picture of the 
history and development of the question of equal access as 
. it relates to the courts and legislative bodies and 8.n 
insight into the issues, problems, and arguments involved. 
While there are other areas where equal access has 
been desired we feel that the two areas covered in this 
paper, the courts and the legislatures, are the two major 
ones and the ones where most of the heated controversy has 
taken place. 
The study is begun with a history of the problem. 
Then the various issues which have been brought up by the 
proponents of both sides are discussed. This is followed 
by what we feel are the necessary conclusions based on the 
material set forth in the body of the work. Lastly, we 
present our recommendations. 
The thesis has been generally divided between the 
two writers according to the two areas covered. Stephen 
Zimmerman prepared those sections of the paper concerning 
the courts while Edward Kaecbele prepared the sections 
relating to the legislative bodies. The writers collabo-
rated on those issues which were involved in both areas, 
and also on the conclusions. 
v 
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INTRODUCTION 
By the middle of~ the nineteenth century the news-
paper had been fully established as ttthe" news medium, and 
while there were some places to Which its reporters did not 
have full access they were, in general, accepted in all 
places where the public was allowed. Then, as the tech-
nical advances of the nineteenth and twentieth centuries 
developed, other means of disseminating the news. appeared, 
namely photography, radio and, more recently, television. 
These developments gave to the mass media the potential of 
reporting the news when and where it happened -- "on the 
spot." In many areas these new electronic reporting 
devices were immediately accepted and put to use. But 
this was not true in all cases. Two sources of news, 
the courts and the legislatures of our land, have closed 
their doors to these media while still allowing access to 
the newspaper reporter. 
The National Press Photographers Association (NPPA) , 
1 ... . 
the National Association of Broadcasters (NAB), the Radio 
lThe National Association of Broadcasters was 
created in 1923. The organization changed its name in 1951 
to National Association of Radio and Television Broad-
casters (NARTB). In 1958 the organization changed its name 
back to National Association of Broadcasters. 
-~-
and Television News Directors Association (RTNDA), and the 
"' 
industries involved have fought this as unfair. They 
believe that not only is it unfair to themselves but also 
to the American public who have a right to know what is 
happening in their courts and legislatures. They feel 
photographers, and radio and television newsmen should be 
afforded access with their equipment -- cameras, micro-
phones, recording equipment -- to all the sources of news 
to whiCh newspaper reporters have access. In other words 
they are after ttequal access." 
The first 'l;Ule ever passed restraining the 
activities of the electronic journalists was Canon 35 of 
the Canons of Judicial Ethics of the American Bar Associa-
tion, passed in 1937. Canon 35 originally ruled out press 
photographers and radio broadcasters from using their 
equipment in the courtrooms, but was amended in 1952 
extending its prohibition to the use of television cameras 
as well. 
Canon 35 itself does not have the force of law in 
any state or court in the United States, but because it 
reflects the view of the American Bar Association it pro-
foundly affects the conduct of public trials. Sixteen 
states have adopted Canon 35 or a similar ruling, and in 
ten other states it bas been adopted by State Bar 
2 
Associations.1 Canon 35 is as follows: 
Proceedings in court should be conducted with 
fitting dignity and decorum. The taking of photo• 
graphs in the courtroom .during sessions of the court 
and recesses between sessions, and the broadcasting 
or televising of court proceedings, are calculated 
to detract from the essential dignity of the pro• 
ceedings, distract the witness in giving his testi-
mony, degrade the court, and create misconceptions 
with respect thereto in the mind of the public and 
should not be permitted. 
Provided that this restriction shall not apply 
to the broadcasting or televising, under the super-
vision of the court, of such portions of naturaliza-
tion proceedings (other than the interrogation of 
applicants) .as are designed and carried out exclu-
sively as a ceremony for the purpose of publicly 
demonstrating in an impressive manner the essential 
dignity and the serious nature of naturalization. 2 
The Federal courts of the United States also 
maintain a ban against pictorial coverage of courtroom 
proceedings. The ban has been set down in Rule 53 of the 
Rules of Criminal P~ocedure adopted by the United States 
Supreme Court and is stated as follows: 
The taking of photographs in the courtroom 
·during the progress of judicial proceedings or radio 
3 
l.Maurice H. Oppenheim, "Shall· We Have Cameras 
in OUr Courtrooms?u Student Lawyer, (December, 1958), • • • 
p. 19. 
2Glenn M. Coutler, ttproceedings of the Bouse of 
Delegates" at the February, -1958 meeting of the A.iiierican 
Bar Association in Atlanta, Georgia, in Judicial Canon 35 
Conduct of Court Proceedings, Chicago: American Bar 
Association, n.d. (!938). 
broadcasts of judicial proceedings from the courtroom 
shall not.be permitted by the court.l 
4 
A second source of news which has been closed to 
the electronic journalists has been the legislative bodies. 
While there is no specific rule in either the House or the 
Senate which prevents pictorial coverage of general 
sessions it has not been permitted except on special 
occasions.2 Permission to allow broadcast coverage of 
Senate committee hearings is left up to the decision of the 
individual committee chairman.. In the House a rule inter-
pretation by the Speaker has banned all coverage of com-
mittee hearings except by newspaper reporters. The 
coverage of state legislatures has varied from state to 
state and in most instances electronic coverage has been 
denied. 
The fight for equal access has touched upon many 
issues~ and has ied to considerable debate, particularly 
in the areas of constitutional rights. The areas causing 
conflicting points of view will be discussed in succeeding 
chapters. However~ there are three issues which are basic 
1u.s. Supreme court, Rules of Procedure (Washington: u.s. Government Printing office, 1944), p. 45 
2such as the Ptesident*s State of the Union 
message and the speeches of other dignitaries. 
to the overall problem involving the right of equal access 
which should be set down immediately: 
l. The right of every citizen to have a public 
trial •.. 
2. The right of a free press to gather and 
report all the news. 
3. The right of the public to know. 
5 
Public Trial 
The Sixth Amendment to the Constitution of the 
United States guarantees every American citizen the "right 
to a speedy and public trial." Commenting on the Sixth 
Amendment, one court said, 
The provision is one of ·the very important safe-
guards that were soon deemed necessary to round out 
the Constitution, and it was due to the historical 
warnings of the civil practice of the Star Chamber 
in England. The corrective influence of public 
attendance at trials for crime was considered im-
portant to the liberty of the people, and it is only 
by steadily supporting the safeguard that it is kept 
from being undermined and finally' destroyed. As the 
expression necessarily implies, a public trial is a 
trial at which the public is free to attend. It is 
not essential to the right of attendance that a 
person be a relative of the accused, an attorney, a 
witness, or a reporter for the press, nor can those 
classes be taken as exclusive representatives of the 
public. Men may have no interest whatever in the 
trial, -except to see how1justice is done in the courts of their country. . 
1Lyles v. State of Oklahoma, Criminal-Court of 
Appeals, State of oklahoma, No. A- 12,595, n.d. (1958), 
p. 4. 
6 
However, there se~s to be some question as to 
whether the right of a public trial belongs to the accused 
or society. If the right belongs to the people then their 
presence in the co~troom cannot be denied. Under this 
argument can be listed three general advantages working to 
safeguard democracy: 
1. The presence of the public would prevent star 
chamber proceedings and insure the accused of a fair 
trial. 
2. A public trial permits society to keep a care-
ful eye on those public officials elected or appointed 
to dispense justice. 
3. A public trial would afford the people an 
opportunity to gain a better understanding of how 
their government operates. 
On the"other hand if -the right to a public trial 
belongs to ·the accused, and he waives his right to a public 
trial, then the alleged need to have the public or its 
information media present is also waived. If the accused 
is willing to place his confidence-in the judiciary and 
in counsel he should be allowed to exclude the presence of 
public information media "since their reason for admission 
is based .on the then non-existant necessity of his pro-
tection. ttl 
lpaul .J. Yesawich, .Jr. ; ttTelevising and· Broad-casting 
Ttials,tt Cornell Law Quarter! , XXXVII (1951-52), p. 705. 
However, there has been no court ruling that states 
that because a defendant may waive his right to a public 
trial he has the right to a private trial. 1 
The following decision handed down by the United 
States Supreme Court places the right of a public trial in 
the bands of the people: 
7 
A trial is a public event. What transpires in the 
courtroom is public property • • • those who see and 
hear what transpires can report it with impunity. There 
is no special perquisi~e of the judiciary which enables 
it~ as distinguished from other institutions of demo• 
cratic government to suppress, edit or ce~sor events 
which transpire in proceedings before it. 
The electronic journalists, along with some noted 
legal authorities~ argue that because a trial is a ttpublic 
event" it is the duty of the mass media~ the so-called 
eyes and ears of the public, to report the proceedings. 3 
If this right to report were denied, and the broadcasters 
and the press phqtographers were banned from the courtroom, 
it·would seem that the right to a public trial would not 
have been carried out since the mass ~edia were not present 
lx>onald Oresman~ ttNewspaper Cameras and the Court-
room~" University of Pittsburgh Law Review, XVIII (Fall, 
1956), p. 97. · 
2craig v. Harney~ 331 u .. s. 367 (1947). 
-
3The Supreme Court of the United States has ruled 
that radio, television, and motion pictures are accorded 
the same guarantees as the press under the First Amendment. 
Burstyn v. Wilson, 343 U.S. 495 (1954); !h.!• v. Paramount 
Pictures, Inc., 334 U.S. 131 (1948). ~ 
8 
to represent the public. 
In opposition to the argument put forth by the 
electronic journalists that their presence in the courtroom 
is but an enlargement of the actual courtroom audience, it 
has been stated that the public need not be admitted beyond 
the courtroom's normal capacity to constitute a public 
trial. 1 
Morec:>ver, it has been argued that the requirement 
for a public trial 
was created and satisfied long before photography, 
radio, television, or tape recording came into 
existence. Trials would be no less public in the 
constitutional sense if the mechanical devices used 
by reporters for these purposes were forever banned 
from the courtroom.2 . 
However, the mass media contend that the purpose 
of a public trial has far greater implications than merely 
to \satisry the desires of the accused. In 1950 the United 
States Supreme Court ruled: 
One of the demands of a democratic society is 
that the public should know what goes on in courts 
by being told by the press what happens there, to 
the end that the public may judge whether our system 
of criminal justice is fair and right. 3 
1Francis T. Goheen, nRight to 1 Public Trial • ~ tt 
Michigan Law Review, XXXV (January, 1937), p.· 475. . 
-
. 2uThe Case of the Court.s v Pictures," Editor & 
Publisher, LXXXVI (MarCh 13, 1954), p. 84. 
~land v. Baltimore Radio Show 2 Inc. , 338 U.S 912 (1950~ . 
It would seem that the constitutional rights which 
are being forced into open conflict with one another are 
being done so because of the absolute prohibitions con-
tained in Canon 35 and other similar restrictions. 
Freedom of the Press 
In the United States freedom of the press finds 
its authority in the Federal Constitution~ Amendment 1, 
as follows: 
9 
Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise · 
thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble 
and to petition the government for a redress of griev-
ances. 
In the United States the press serves a very im-
portant function in keeping the spirit of democracy alive 
by providing society with the information it needs to make 
intelligent decisions. Only a free press can help to ex-
pose tyranny, fraud and corruption, and at the same time 
serve the people as a medium of information and education.1 
In order to do these things the press must be free from 
internal influence and excessive governmental restrictions. 
The history of the press in the United States will reveal 
the many bitter struggles that were fought to obtain a 
1Lyles v. State of Oklahoma, Criminal Court of 
Appeals, State of Oklahoma, No. A-12,595, n.d. {1958), 
P• 3. 
free press -- one that is entirely free of governmental 
influences and control. Another freedom which the press 
has fought hard to acquire is the right to be present at 
public meetings. 
10 
The argument of the broadcasters and press 
photographers is that where the public and the press are 
admitted the electronic journalists are not. They feel 
they are being tt singled out," and unfairly discriminated 
against. They have argued that there is no special class 
of newsgatherers according to the law. The pad and pencil 
are the tools of the newspaper reporter while the camera, 
and microphone are the tools of the electronic journalists. 
When the camera and microphone are excluded where the pad 
and pencil is allowed, then equal access has been denied. 1 
And according to law there is no legal distinction made 
between the methods of reporting news. The motion picture 
camera, the TV camera, radio, and the still camera are all 
protected by the First Amendment of the Constitution.2 The 
United States Supreme Court has said that tt the First 
Amendment draws no distinction between various methods of 
laoward H. Bell, •'The Age of Electronic Journalism,' 
Address given before the Freedom of Information Conference,. 
School of Journalism, University of Missouri, Columbia, Mo., 
December 12, 1958. 
2Burstxa v. Wilson, 343 u.s. 495 (1954); ~· v. 
Paramount Pictures, Inc., 334 u.s. 131 (1948) •. 
communicating ideas. On occasion one may be more powerful 
or effective than another.••1 
11 
However, the rights guaranteed in the First Amend-
ment are not absolute, and like other freedoms are subject 
to consideration. In the matter of reporting courtroom pro-
ceedings freedom of the press often times conflicts with 
the broad powers inherent in the judiciary. Although the 
conflict does not arise so frequently when pad and pencil 
reporters are involved, it does become a major problem 
when the electronic jour.nalists demand admittance under the 
power granted them in the First Amendm~nt. On this issue 
Justice 0. Otto Moore of the Colorado Supreme Court has 
said, 
If at any time the';rep;resentatives of the '*'press• 
[which include broadca·sters and press. photographers 1 
in any field of activity interfere with the orderly. 
conduct of court procedure, or creat.e distractions 
interfering therewith, the court has the apparent 
power to put an immediate stop to such conduct. No 
claim of justification on the gcound of freedom of 
the press would be
2
available to those guilty of such 
offensive conduct. 
1su,erior Films v. Department of Education of Ohio, 
346 u.s. 58 (1954). 
- -
20. Otto Moore, tttn Re Hearings Concerning Canon 35 
of the Canons of Judicial . Ethics, u A Report of the Referee 
before the Supreme Court of the State of Colorado, No. 
179150, n.d. (1956). 
12 
The broadcasters as well as the press photographers 
agree that if their presence did create a disturbance in the 
courtroom they should not be allowed admittance. But on the 
other hand they are quick to assert that their presence does 
not disrupt the proceedings and therefore they should be 
allowed equal access. Consequently, they have ~gued that 
the power of the court should not conflict with their right 
to gather news. For this reason the electronic journalists 
are willing to allow each judge to decide on a case•to-case 
basis whether or not to permit pictorial coverage. "The 
broadcasting industry accents this as proper and feels that 
any blanket rule of required aqmission imposed on the trial 
judge would work as much injustice as any blanket exclu-
sionary rule.n1 
In opposition to the argoment put forth by the 
electronic journalists it has been said that it ·is not a 
violation of the constitutional right of a free press to 
keep them out of courtrooms and congressional hearings. 
Although the electronic journalists may not be present 
there will always be a pad and pencil reporter on hand to 
represent them. 
1ntn the Matter of Canon 35,n Brief of the National 
Association of Broadcasters, before the House of Delegates 
of the American Bar Association, February 24, 1958, P• 10. 
Richard P. Tinkham, chairman of the American Bar 
Association's Public Relations Committee, said, 
13 
No one is barred from any courtroom. Tbe comolaint 
is that they [the press and the broadcasters} canlt 
gather the news in the ways they prefer --with cam~ras 
and microphones. The media do not seek access to in• 
formation. They·have that. They want something more. 
It might be called 'freedom of the lens and microphone.•l 
As a point of law it should be mentioned that the 
public information media, as representative of the people, 
' 
do not hold any extra.privileges not shared by the public 
at large. The New York State Court of Appeals ruled, 
The fact that petitioners [the press] are· in the 
business of disseminating news gives .them no special 
right or privilege, not possessed by other members of 
the public. Since the only rights they assert are 
those supposedly given 'every citizen' to attend court 
sessions • • • they are in no position to claim any ., • 
right or privilege not common to 'every [ ~ther] cit:fzen.' 4 
Right To Know 
The right of the people to know what is going on, 
particularly in areas of government, is fundamental under 
our constitutional system. It was only after generations 
of struggle that the people succeeded, by constitutional 
provision and legislative enactment, in gaining almost 
universal acknowledgment that the people have the 
. lRichard P. Tinkham, "Should Canon 35 Be Amended'! 
A Question of Proper .Judicial.Administration," American . 
Bar Association Journal, XLII (September, 1956), p. 844. 
2United Press Association v. Valente, 123 N.E .. 2d. 
777 (1954). . 
following rights:-
1. The right to get the facts about government. 
2. The right to publish them, without prior 
restraint or censorship. . 
3. The right to publish them without fear of 
savage and unfair reprisal. 
4. The right of access to the facilities for 
disseminating these facts., 
5. 
1
The right· to distribute these facts to 
others. 
14 
It is hoped that the exercise of these rights will 
keep America free. Only for·certain reasons of security, 
diplomacy, privileged or confidential statutes, executive 
immunity or discretion, or administration efficiency, 
should the peopleis right to know be restrained. 2 
The press and broadcasters maintain that 11this 
right to know. imposes obligations on gove~nt to keep the 
people informed; aQd it imposes obligations upon media to 
provide the channels of dissemination.n3 
The mass media hold that in order to fqlfill their 
~bligation to society it is necessary to take advantage of 
the technical advances made in the fi~ld of sound and 
1 J. R. Wiggins, . nTh_ e R#;ght To Know;" Nieman Reports, 
VII (VI) (July, 1952), 'p. 27. 
- -
~rank Thayer, Legal Control of the Press, 
Brooklyn: The Foundation Press, _!ric., 1956), p. 165. 
3aoward H. Bell, .. Trial and Error, n Address given 
before the Virginia Association of B~oadcasters, RiChmond, 
va.' June 6, 1957. . . 
15 
picture reproduction. ttThe people have a. right to know • 
. our right and our responsibility· is to furnish this informa-
tion as only we can -- using the tools_ provided by electr 
progress.tt 1 
It would seem that the public' s right to know is 
sometimes inaccurately served through the public's curi-
osity. This would be particularly true when broadcasters 
and press photographers seek access to a sensational 
courtroom trial. Wilbur SchrannnvaSks, "but what is the 
right to know in this situation? Is it the right to know 
whether the courts are dispensing justice, or the right to 
know the details of a good show'l"2 
Television, radio and press photography are dynamic 
transmission belts by which the public can be kept well 
informed in all areas of public life. · These new devices 
have added a third dimension to the task of reporting the 
news. 
The following statement made by Wilbur Schramm 
I 
sums up the relationship desired between the mass media and 
the public's.right to know: 
1John Daly, nThe News-Br~adoasting•s First 
Respol!-si~ility, u Address given before the American Bar 
Assoc1at1on, New York, July 15, 1957. 
2wilbur Schramm, Responsibilitg" in Mass Communica-
tion, (New York: _Harper & Brothers, 1. 57), p. 185. 
16 
The responsibility of the mass media is therefore 
clearly to represent the right to know by fighting for 
the right to cover public events with these new media 
as with the old. At the same time, the responsibility 
of the newer media -- especially in this time of their 
probation -~ is to be scrupulously careful of the 
individual rights they might infringe upon, and the 
administration of justice with which they might 
interfere.l 
1 Ibid~, p. 190. 
PART I 
THE BACKGROUND 
CHAPTER I 
EQUAL ACCESS TO THE COURTS: EARLY HISTORY 
Pictorial journalism, prior to 1860, was in the 
form of woodcuts. Photographs could not be used in news-
papers because there was no practical m~thod of trans-
ferring light and shade in the printing process. 
After 1870 many mechanical inventions contributed 
to the rapid growth of pictorial j ourhalism as we know it 
today. A good indication of the growing success of photo 
journalism was the establishment in 1919 of the Daily News 
of New York as a picture tabloid. 
Although it is generally conceded that the Bruno 
Hauptmann trial, which will be discussed later, was the 
most important single incident leading to the enactment of 
Canon 35, no one can deny that the storm was in the air 
much earlier,. 
Precedent Set by Early Court Decisions 
The following historically significant case appears 
as evidence. 1 
lEx parte Sturm et al, 136 A. 312 (1927). 
·18-
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Prior to the trial in Baltimore of one Richard 
.Reese Whitmore, indicted for murder, a news photographer 
took a flashlight picture of the prisoner as he was enter-
ing the courthouse. The judge, upon hearing the noise 
caused by the flash, ordered the photographer to surrender 
the newly exposed plate. The photographer, instead of 
complying with the order, gave the judge a blank plate. 
The deception was not found out until the following day 
when a picture of the prisoner was published. 
At the same trial, jus:t prior to the actual pro-
ceedings, the judge announced that no picture taking would 
be permitted in the courtroom. After the announcement 
William Sturm:. a photographer on the staff of the Baltimore 
News, shot several pictures with a small camera completely 
unnoticed by members of the court. The pictures taken by 
Sturm, along with those taken by another photographer on the 
courthouse steps, appeared in the press the following day. 
It was later brought out that the city editor of the 
Baltimore News ordered the pictures taken although he had 
been previously informed of the court*s ruling.1 
The press argued there was no basis for the charge 
of disturbing the decorum of the court since neither the 
court nor the spectators were aware that pictures were bein~ 
made. Rejecting this contention, the court held that the 
2.0 
authority of a judge to regulate courtroom procedure did not 
depend upon whether a disturbance was created., but was a 
matter for the sound discretion of the judge in achieving 
the fair administration of justice.1 Upon appeal the con-
tempt citations were upheld. 2 
Another case, although not as noteworthy as the 
one just described, was typical of the day. 
In 1931 a Buffalo news·photographer was held in 
contempt of court when he took pictures inside a courtroom, 
using flash powder, not an electric flash, after a warning 
from the presiding judge not to do so. It was the editor 
of the Buffalo Courier-Express, with an eye on circulation 
figures, who reportedly had ordered the defendant to ignore 
the court ruling and get the pictures. 
The photographer, Frank o. Seed, after spending 
several days in jail, was released with a warning from the 
judge never to take pictures in his courtroom again. 3 
Another incident involved a Chicago Herald press 
photographer, cited for contempt of court, when be 
laerbert Brownell, Jr. , "Press Photographers and 
the Courtroom -- Canon Thirty-Five and Freedom of the 
Fress, tt Nebraska Law Review, XXXV (November, 1956), p. 2. 
2sx parte Sturm et al, 136 A. 312 (1927). 
~•Judge Frees Buffalo Cameraman Sentenced For 
Taking Ficture,u Editor & Publisher, LXIV (July 4, 1931), 
p. 14. . 
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surreptitiously photographed Jake Guz.ik, anAl Capone hench-
man, who was on trial for evasion of federal income tax. 
The photographer, David Mann, after spending two 
days of a 60-day sentence in prison, was set free when it 
was shown that he was in poor health and could not stand 
the rigors of jail life.1 
Although radio was in its infancy throughout the 
1930's, it too had ideas of publicizing court trials. 
In 1933, the El Paso (Texas) Bar Association passed 
-
a resolution condemning· the radio broadcasting of court 
trials. This move came after a local judge had permitted a 
commercial broadcasting concern to load the air with 
testimony and arguments in a sensational murder case. 
During ~e recess periods the broadcaster filled in with 
music recordings· and advertisemen~s. The Bar Association 
declared the practice destroyed respect for courts and 
reduced trials to. the level of· sporting events. 2 
In another instance radio broadcasters were denied 
access to the Supreme Court Building in Washington, D.C. 
· al·though no explanation was given. 
1ncameram.an Is Jailed For Court Pictures, u Editor & 
Publisher, LXIII (November 22, 1930) '· p. 10.. . · .. 
2ncrime on the Air, tt Editor & Publisher, LXVI 
(March 25, 1933), p. 52. 
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The denial was issued after a representative of the 
National Broadcasting Company had filed a request for press 
accommodations in order to broadcast digests of decisions 
immediately after they were made public. 1 
There is just one incident on record of a picture 
having been taken of the Supreme Court of the United States 
in session. And in this case the picture was taken in 
spite of the rules and published in a national magazine.2 
All cameras, still, movie and television,_and 
sound recording devices, are b~red from all federal courts 
by Rule 53 of the Rules of Criminal Procedure adopted by 
the United States Supreme Courto 
Judges, however, did not always adhere to the 
restrictions keeping radio broadcasters and news photogra-
phers out of courtrooms. From time to time individual 
judges would allow their courtrooms to be opened for 
publicity. 
Such was the case in Oklahoma City on October 9, 
1933, when Judge Edgar s. Vaught invited the nation's 
press -- particularly news photographers -- to attend the 
•. 
l,;High Court Bars Radio From Its Press Section, u 
Editor & Publisher, LXX (March 20, 1937), p-. 45. . 
2Joseph Costa, ttnoes Press Freedom Include 
Photography?tt Nieman Reports, VI (October, 1952), pp. 3-7. 
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celebrated Urschel kidnap trial. 
Judge Vaught, cODBDenting on his action, was quoted 
as saying, "The court here has permitted facilities for the 
widest publicity in this case with the hope that it will 
have a tendency to deter crime in the future. 1 
In another statement the judge was quoted as saying, 
"Those who c can't get into this courtroom should know what 
is going on through the newspapers. America wants no 
secret trials, no secret prosecutions of accused persons. n 2 
. 
It will be seen later that these arguments for open 
publicity of courtroom proceedings, although made in 1933, 
are still being used by contemporary opponents of Canon 35. 
This point will be discussed more fully in the following 
chapters .. 
By the middle of the l930*s there was an incr~asing 
number of responsible newspapers. However, there were· also 
a good many nyellow sheets" which reported court proceeding 
in an exaggerated, imaginative and misleading manner. 
Because of the sensational-type of reporting being 
displayed in the papers just described, courtroom pho-
tography was being permanently stopped in some places and 
1Lee Hills, ttFederal Judge Aided Newspapers in 
Publicizing Urschel Trial,tt Editor & Publisher, LXVI 
(October 14, 1933), p. 10 •. 
2Ibid. 
-
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greatly curtailed in others. 
The bitter struggle over courtroom publicity taking 
place in the United States in the 1930's can be realized in 
this one important event summarized below. 
A New York State judiciary council was created by 
law in 1934 to make a study of courtroom photography. The 
council, headed by Frederick-E. Crane, included the pre-
siding justices of New York State for appellate divisions. 
Also included were the chairmen of the state SE!nttte• s and 
assembly's judiciary committees and six appointees of- the 
governor, four of them attorneys and two laymen. 
At the final hearing of the judiciary council in 
Buffalo, New York on November 30, 1935 -~ before making its 
recommendations to the state legislature for possible 
enactment -- Harvey Deuell, managing editor -of the New York 
Daily News, and the ~ 1 attorney, Maurice Deiches, . acting 
as representatives of the press, spoke out against the 
prohibition of courtroom photography, calling it a viola-
tion of the constitutional right providing for a free and 
uncensored press.1 
The following rule was drawn up by the New York 
State judiciary council to keep photographers out of New 
York courtrooms: 
l•'Move to Ban Court Photos Assailed, tt Editor & 
"Pt1hli.sher T.YV"tii (December 7 .. 1935) ~ u. 5. · 
No judge or court or attache thereof shall permit 
or knowingly suffer the broadcasting or photographing 
of any proceeding in the court room or in an area 
close to the court room as to disturb the order and 
decorum thereof. Every judge shall suppress and 
punish in appropriate manner authorized by law the 
violation of the rule.l 
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The two spokesmen representing the press argued on 
almost eve-ry count against the ban. They stressed the 
effects courtr,oom publicity would have on halting crimes, 
and the service publicity·renders in exposing corrupt 
officials. Their major complaint was that the proposal 
violated the constitutional right of freedom of the press. 
Answering to the charge that photography would 
upset the dignity and decorum of the court, Mr. Deuell 
said, 11I can send cameramen into a courtroom who will take 
pictures· of the jury, judge and witnesses without their 
knowledge. uZ 
In 1935 an event occurred -- the Bruno Hauptmann 
trial -- which had more to do with bringing about Canon 35 
than any other single incident. 
The trial was carried on in an atmosphere usually 
attending a circus. In addition, the hippodroming and 
fantastic coverage by the press and radio contributed to 
the sensationalism, which later was ~riticized by the press 
2Ibid. 
-
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the bar and. the public.1 
However, the sensationalism which surrounded the 
case did not begin with the trial. It started in 1932 when 
the Lindbergh child was first reported mi~sing. 
The following paragraph, written in 1932, describes 
what happened:· 
When word of that tragedy flashed through the 
world an army of enthusiastic ghouls descended upon 
Colonel Lindbergh-~s household, prying, spying, and 
trespassing in a ruthless stampede for news •. ~ey 
tramped through his home, used his private telephone, 
hung around at doors and windows, and poked their 
noses into every :nook and cranny. 2 .. 
At the time of the trial, both defense attorney 
Edward J. Reilly and prosecuting attorney David T. Wilentz 
gave daily interviews on the events of the day in court, 
analyzing the testimony of the witnesses and offering their 
personal views as to the outcome of the case. 
Newspaper reporters outdid themselves in the heat of 
ccnnpetition to get ttinsideH stories, while radio commen-
tators broadcast long dissertations on the case as it 
unfolded. 
These and other histrionic actions, claimed the 
critics, hampered the true administration of justice which 
111Reform of Trial Publicity May Result From Bar-
Press Cooperation," Editor & Fublisher, LXIX (February 22, 
1936), p. 4. · 
~tchell Dawson, ttpaul Pry and Privacy,tt Atlantic 
Monthly, CL (October, 1932), p. 386. 
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eventually led the American Bar Association to create Canon 
35 .. 1 
In an address given by David Lawrence several years 
before the American Bar Association adopted Canon 35~ he 
depicted news photography as a ••recent phase _of American 
Journalism." He went on to say that the problems or 
misunderstandings arising out of the ''recent phase" would 
only be solved by cooperation between the bar and the 
press. 2 
The Enactment of Canon 35 
In 1935 the American Bar Association did take an 
active interest in the publicity given to court~ooms, and 
in that-same year created the Special Committee on 
Professional Ethics and Grievances to investigate- the 
matter. 
The committee•s work was never published by the 
American Bar Association, 
for the reason that before. it could be published the 
so-called 'Hauptmann Case' took a new and controver;,. 
sial turn centering around the action of the Governor 
of New Jersey and the Court of Pardons of that state. 
Into this controversy it was thought improper to 
inject the American Bar Association by giving 
luReform of Trial Publicity May Result From Bar ... 
Press Cooperation,u Editor & Publisher, LXIX (February 22, 
1936, P• 4. . 
2t'Judges Urged To Curb Press Practices," Editor & 
Publisher, LXIV (September 26, 1931), P·.· 1. 
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·publicity to the Hallam report, which was, of course, 
an ex parte critique of a situation which has sud-
denly became involved in a heated political controversy. 
The colDDli ttee was headed by Oscar Hallam who wrote 
the report which had to do primarily with the publicity sur-
rounding the Hauptmann trial. The "Hallam report," as it 
is generally referred to, was studied by each member of the 
Special Committee on Cooperation between the Press, Radio 
and Bar which was especially created by the president of 
the AJnerican Bar Association in the following year, 19 36.2 
The Special Committee was composed of six lawyers, 
seven members of the American Newspaper Publishers 
Association {ANPA) , and five members of the American 
Society of N~wspaper Editors (ASNE). 3 
~ ~ 
Although radio was used in the title no one on the 
joint bar-media committee represented the radio industry. 
The committee agreed that experience in radio broadcasting 
had not been sufficient to take an unqualified position on 
1American Bar Association, Annual Reports of 
American Bar Association, A Report of the Special Committee 
on Cooperation between Press, Radio and Bar, as to pub- · 
licity interfering with fair trial of judicial and quasi-judicial proceedings (Chicago: American Bar Association, 
1937), p. 852. Cited hereafter as Committee on Cooperation 
between Press, Radio and Bar, ABA. Annual Reports. (Date) • 
• 2Ibid. 
-
3 Ibid., P• 863. 
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opposition-to its use.1 
The study which was undertaken by the joint bar-
press group took almost two years to complete. It was 
first presented to members of the American Bar Association 
at the annual convention being held in Kansas City, 
Missouri, in 1937. 
The Special Committee on Cooperation Between the 
Press, Radio and Bar launched its sharpest attack against 
the broadcasting industry, which, it has been pointed out, 
was not represented. The committee unanimously agreed 
that sound recording equipment, permitted in courtrooms, 
would necessarily divide the attention of witnesses, jury, 
attorneys, and judge. They believed that participants in a 
trial should give their undivided attention to the case 
before _them, and should not have to be concerned with an 
invisible public. 2 
The lawyers group, beaded -by Newton D. Baker, did 
not see eye to eye with the press members of the committee 
on the issue of right of privacy. They argued that 11the 
accused is still protected by the presumption of innocence 
~aurice H. Oppenheinl, nshall We Have Cameras • • • 
In Our Courtrooms?" Student Lawyer~ LV (December, 1958), 
p. 19. 
2committee on Cooperation between Press, Radio and 
Bar, ABA Annual Reports, (1939), p. 299. 
30 
and would seem entitl~d not to be photographed without his 
consent merely because be is temporarily unable to protect 
his own rights.n1 
The newspapermen, on the other hand, were equally 
convinced of their just right to infor111 the public, and 
this right could not and would not be disavowed. nTbe 
public has, by constitutional guarantee, the right to the 
most complete information as to what is afoot in its 
courts.n The newspapermen went on to say that under the 
existing law the newspaper has the right nto make the·· 
picture and to pr~nt it. ••2 
This right -- which is part of the constitutional 
privilege of the press to print the news, and also·· 
part of the people's constitutional right to be in~ 
formed by its free and full publication -- the 
publisher members of the committee are not prepared 
to disavow.3 
The joint coliBilittee, using the Hallam report as a 
basis, made seven recommendations, two of which concern the 
use of cameras and radio for the purpose of publicizin~ 
trials: 
That no use of cameras or photographic appliances 
be permitted in the courtroom, whether during the 
1committee on Cooperation between Press, Radio and 
Bar, ABA. Annual Reports, (1937), p. 863. · 
2~.· 
3tbid. 
session of the court or otherwise. 
That no sound registering devices for ~ublicity 
use be permitted to operate in the courtroom at any 
time. 
That the surreptitious procurement of pictures 
or sound records be considered contempt of court and 
punished as such. 
That broadcasting of arguments> giving out of 
argumentative press bulletins., and every other form 
of argument or discussion ad~essed to the public~ by 
lawyers in the case duri~ the progress of the liti-
gation be definitely forbidden.~ . · 
The members of the committee unanimously agreed 
that the search for a solution to the problem of handling 
courtroom publicity should be carried out by similar joint 
committees on the local level. 2 
In 1937 the American Bar Association Committee on 
Professional Ethics and Grievances presented a new canon, 
No. 35, to be added to the Code of Judicial Ethics. The 
recommendation was accepted, and on September 30~ 1937 
Canon 35 was officially adopted. 
The new canon, which unconditionally barred the use 
of press photography and radio recording devices from court-
rooms, was opposed by the Special Committee on Cooperation 
between Press, Radio and Bar. The Special Committee• s 
report, submitted to the House of Delegates of the American 
1Ibid., PP• 862-865. 
2 Ibid., PP• 865-866. 
3 Ibid., p. 767. 
-
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Bar Association on March 7, 1938, said that the new Canon, 
No. 35, ••went further than the recommendations of this 
committee in its previous report.u1 
The Special Committee went on to say that a majority 
of its members (i.e., representatives of the American 
-
Newspaper Publishers Association, American Society of 
Newspaper Editors and the Bar), "believe that it would be 
-
impracticable to forbid the taking of photographs under all 
circumstances in the court room i~ the trial judge and 
counsel for the respective parties consent .. u2 
The 1938 report of the Special Committee suggested 
that further discussion be continued. Merritt Lane, 
Chairman of the Special Committee gave his reason for want-
ing to continue group participation, stating that ttcondi-
tions change from time to time and it can never be taken 
for granted that the subject is closed.u3 
During the year 1938 the Special Committee on 
Cooperation between Press, Radio and Bar did not meet. 
Both the press groups consented to postpone meeting until 
that time when the newly invited group, the National 
1committee on Cooperation between Press, Radio and 
Bar, ABA Annual Reports, {1938), p. 384.·· 
2ibid. 
3 Ibid. 
----
Association of Broadcasters (NAB) , approved the "Baker 
Reportu of 1937.1 
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The 1939 Special Committee report submitted to the 
American Bar Association contained the following: 
The committee of the National Association of 
Broadcasters agrees that it is not practical for 
radio stations to broadcast the entire proceedings of 
a trial. Such a large part lack listener interest, 
and broadcasting of an entire trial would prevent.a 
station from keeping up with its schedule of commer-
cial programs. That committee also agrees that it 
would not be equitable or fair for a station to 
broadcast part of a trial without broadcasting all. 
Nor has it been customary for stations to broadcast 
trials. This fact i.s supported by the replies to a 
questionnaire which was sent by the committee to all 
oroadcasting stations.2 
The report concluded by stating: 
Ultimately, it may become necessary for this 
Association to modify Canon 35. Meantime, your 
committee does not so recommend, but again urges · 
that its own existence be continued, upon the under-
standing that the subject matter of Canon 35 is, as 
we said last year, uot ~removed from the field of 
further discussion.'~ . · • 
In 1939 the Spec~al Committee adopted a resolution 
which created a sub-committee composed of the chairmen of 
the four senior cammittees, (i.e., the American.Newspaper 
.. 
Publishers Association, Aineri~an Society of Newspaper 
lcommittee on Cooperation between Press, Radio and 
Bar, ABA Annual ReEorts, (1939), P• 299. 
·
2tbid. 
-
3 . 
Ibid., p. 302. 
Editors, National Association of Broadcasters., and the 
Bar). 
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The sub .. c01Dlllittee was organized for the purpose of 
acting "as conferees in the consideration .and discussion of 
situations which may _arise from time to time which require 
the cooperation of the parent associations.u1 
In 1940 the ~erican Newspaper Publishers Associa• 
tion fully disbanded its c01Dlllittee~ Accordingly, the 
Special Committee on Cooperation between Press, Radio and 
Bar was abolished. Both th~ press and the bar felt it 
wise to discontinue joint discussion and cooperation until 
new material could be presented whtch would make coopera-
tion worthwhile. 2 
Thus ended a five year period of active participa-
tion and cooperation between the bar and the media, not to 
be resumed again for some time. ~etween 1940 and 1945 the 
Canon 35 issue was, for the most part, set aside and 
. ·' 
attention was given. to a much greater issue. World War II 
ended in 1945. 
1committee on Cooperation between Press, Radio 
and Bar, ABA Annual Reports, (1940), p •. 229. 
- -
2committee on Cooperation between Press, Radio 
and Bar, ABA Annual Reports, (1941), p. 284 .. 
CHAPTER II 
THE CHALLENGE TO CANON 35 
Canon 35 Issue Revived 
The year 1946 began the second important phase in 
the struggle over Canon-35. During that year the National 
Press Photographers Association~ Inc. , was founded. This 
. organization, with a membership of approximately 2800,1 is 
probably the strongest pressure group operating to liqui-
date the present Canon. 
The National Press Photographers Association is a 
professional organization representing the photographic 
news gatherers throughout the United States. 2 
In March, 1946 the Na~ional Press Photographers 
Association elected Joseph Costa as its first president. 
Mr. Costa, commenting on the originators of Canon 35, stated 
luA Pieading by the Press Photographers.n New York: 
NPPA, n.d. (1957), P• 1. · 
2urn the Matter of Canon 35, tt Brief of the National 
Press Photographers As~ociation, In the Supreme Court of 
the State of Colorado, n.d. (January 30, 19~6), P• 2. ~tmeograghed.) Cited hereafter as ttrn the Matter of 
Canon 35, t Brief of NPPA, 1956. . 
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that npress photography is hampered in the courts~ because 
of the archaic thinking of some of the most powerful leaders 
in legal circles~ individuals whose thinking is still in the 
horse and buggy area."1 
Concerning Canon 35 the NPPA said, 
Elimination of this unwarranted and insulting 
condemnation of photojournalism from the ABA's code 
of judicial ethics became the No. 1 objective of the 
NPPA from 1he very inception. of our organization. -
The NPPA launched a continuous campaign to re-
move old prejudices and effect areconciliation of 
the ABA's stand with the new techniques of photo-journalism. The American Society of Newspaper 
Editors, the National Association of Broadcasters 
and other2professional groups soon joined the campaign. 
In 1947 the weakening of several links in the 
strong chain of Canon 35 supporters was beginning to be 
apparent. That year Bill Achatz, staff photographer for 
.~ ~~-. . ' 
the Norristown (Pa.) Herald, was granted permission by a 
-Montgomery, Penn~lvania judge to shoot pictures inside his 
courtroom for the first time in the court's history. 3 
1Joseph Costa, ttnoes Press Freedom Include 
PhotograplJ.y'ltt Nieman Reports, VI (October, 1952), pp. 3-7. 
2ua,rry v. Coren, "Refusal of Bar Association to 
Renew Camera Ban Railed as NPPA Vict9ry, tt National Press 
Photographer, XIII (OctopeJ=, 1958) ,_ p. 14.. . 
. 
J.'Photographer Suggest-s 'Housecleaning' Need, tt 
Editor & Publisher, LXXX.(April 26, 1947), p. 80. · 
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This incident~ although significant, was not 
indicative of any great trend at the time. It was still a 
good many .years before any sizeable portion of the courts 
were to open their d~ors unreservedly. A major reason, 
according to Achatz, was that the press photographers 
themselves needed to ttclean house." He warned that if 
this were not done, the NPPA would not be able to achieve 
its goal of opening up the courts. 
Mr. Achatz went on to report that on the second 
day of the trial -- after his paper had published the 
picture he w~s given permission to take -- six news 
photographers, without previous permission, ganged up in 
the courthouse corridor causing a considerabl~ disturbance. 
Consequently, the judge ordered the corridor cleared of all 
news photo-graphers not including Mr. Achatz.1 
To help further the cause of press photography the 
National Press Photographers Association drew up a·code 
of ethics which every member was required to sign as a 
. condition for membership in the Association. 
The code attempted to raise and maintain a high 
level of standards among its members. Because this was the 
first organized effort to upgrade the lev~l of press 
photography it is important to the historical development 
surrounding the Canon 35 issue. Following is the code of 
ethics prepared by the NFPA: 
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our standards of business dealingj ambitions and 
relations shall have in them a note of sympathy for 
our common htiillanity, and shall always require us to 
take into consideration our highest duties as members 
of society. In every situation in our business life; 
in every responsibility that comes before us, our 
chief thought shall be to fill that responsibility and 
discharge that duty so when we have ended each of them 
we shall have endeavored to lift the level of human 
ideals and achievements higher than we found them. 
The practice of press photofaphy, both as a 
science and an art, is worthy o the very best thought 
and endeavor of those who enter into it as a vocation. 
our brother press photographer's name and reputa• 
tion shall be sacred to us as our own. 
Business promotion in its many forms is essential, 
but untrue statements of any nature are unworthy of a 
professional press photographer and we severely con-
demn any s~ch practice. . 
It is our duty to encourage and assist all members 
of our profession, individually and collectively, so 
that the quality of press photography may constantly 
be raised. to higher standards. 
The profession of press photography affords an 
opportunity ·to serve the public that is .equalled by 
few other vocations, and all members of tlie profession 
should strive by example and influence to maintain 
high standards of ethical conduct against the attacks · 
of all mercenary interests. 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • Every member of the association shall be at 
liberty at all times and in every respect and particulat 
to conduct himself as he sees fit so long as he does1not violate the above provisions, or the Code of Ethics. 
In 1949 in Seattle, Washington, a majority of the 
-15 judges of the King County superior courts ruled to allow 
courtroom photography with suitable restrictions: 
~- lrtpress Photographers Elect, Adopt Code, n Editor & 
Publisher, LXXIX (March 2, 1946), p. 30. 
Taking of photographs shall be permitted only at 
the discretion of the judge before whom the case in 
question is being tried. . . 
The use of special lights, flash bulbs or flash 
powder shall not be permitted in the courtroom at any 
time while the court is in session. 
Photographers shall conduct themselves and operate 
their cameras in such a manner as not to cause any 
distraction in the courtroom during the trial of any 
case. It is the intention of this provision that the, 
taking of photographs shall .be no more conspicuous 
than the taking of notes by newspaper reporters during 
the course of any trial. 
It shall be the obligation of the photographers ·· · 
and the newspapers or news agencies which they repre-
sent to ask and receive permission from those whose 
pictures may be taken prior to the time of taking 
such pictures... . 
It is understood that any violation of the terms 
of this resolution will subject the person violating 
it to immediate exclusion from the courtroom, or 
other appropriate judicial action.l 
As will be seen later, this manner of relaxing the 
Canon, that is, leaving the decision for courtroom pub-
licity in the hands of the individual judge, .with the 
provision that prior permission of the participants be 
gained, eventually became the most prevalent solution to 
the problE!lll. 
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In 1950, Kent Cooper, then the executive director 
of the Associated Press, told members of the National Press 
Photographers Association ~hat.an increasing number of 
courtroom pictures would be taken. Mr. Cooper explained 
why: 
lnseattle Papers Win Right to Trial Pix,'' Editor & 
Publisher, LXXXII (March 26, 1949), p. 49. · 
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We must face up to the fact that judges are 
ignorant of photographic techniques. There are still 
hundreds of judges, perhaps thousands, who believe a 
picture cannot be taken in a courtroom without electric 
flash bulbs or flashlight p~wder with explosions and 
smoke. 
They don't know that pictures can now be taken 
and -- thanks to the increasing number of judges that 
permit it -· are being taken in court, favored only by 
the existing lights in the room. They don't even · 
realize that they could be taken without anyone but 
the photographer knowing it. 
So there will be more and more pictures taken in 
court.l 
By 1951, it seemed to many that the forces seeking 
to outlaw the Canon were winning the fight. They were re-
ceiving an increasing amount of favorable publicity from 
trial judges throughout the country who were permitting the 
media access.to their courtrooms. 
Canon 35 Amended 
In that year, however, the American Bar Association 
re-entered the battle, as the ABA Board of Governors issued 
a report stating that the "televising and broadcasting of 
judicial proceedings is clearly a matter of grave concern 
to the ABA. n2 
lJ'ames L. Collings, 1*Kent Cooper Urges Courtroom 
News Pix, tt Editor & Publisher, LXXXIII (June 17, 1950) , 
p. 56. 
2American Bar Association, Annual Re~orts of the 
American Bar Association, Report of the Boar of Governors (Chicago: American Bar Association, 1951), p. 170. Cited 
hereafter as Report of the Board of Governors, ABA. Annual 
Reports, (Date) • 
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Accordingly the Board of Governors authorized the 
Association's President, Cody Fowler, to appoint a special 
connnittee to study the subject further. This special 
committee was formed and known as The Special Committee on 
Televis~g and Broadcasting Judicial and Legislative 
Proceedings. 1-lamed as its chairman was John W. Davis of 
New York. 1 
In 1952 this committee made its report, and asked 
the American Bat Association to condemn the practice of 
televising or broadcasting judicial proceedings. The 
report stated that, 
The intrusion into the courtroom of mechanisms 
Which require the participants in a trial consciously 
to adopt themselves to the demands of recording and 
reproducing devi~s, and to measure their time ac-
cordingly, distracts attention from the single object 
promoting justice.2 
It is necessary at this point to explain that 
prior to 1952 Judicial Canon'35 did not include in it the 
word •i televising. n That television should be included in 
' . 
the Canon was originally recommended by the Special 
2American Bar Association, Annual Reports of the 
American Bar Association, A Report oE the Special 
cammtttee on Televising and Broadcasting Judicial and 
Legislative Proceedings (Chicago: American Bar Associatio~ 
1952), p. 610. Cited hereafter as Committee on Televising 
and Broadcasting, ABA Annual Reports, (Date). 
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Committee in 1952. However, it was the Standing Committee 
of Frofessional Ethics and Grievances that brought the 
recommendation before the House o~ Delegates for Adoption. 
Included in the recommendation to add the word "televising,n 
the standing committee also suggested incorporating the 
phrase Which reads udistract the witness in giving his 
testimony.•' On September 15, 1952, both recommendations 
were officially adopted. 1 
At the same t~e the Association's Committee on 
American Citizenship urged that naturalization proceedings 
ttbe publicized in all proper manner so that. they become. a 
citizenship educational ~edium for the community at large 
in addition to the aliens dit>ectly concerned."2 This 
recommendation also was formally adopted and is presently 
embodied in the second paragraph of Canon. 35. 
Electronic Journalists Demonstrate Modern Methods of 
Reporting News 
In December, 1953 Station WKY-TV in Oklahoma City 
was given permission to cover the murder trial of Billy 
1American Bar Association, Annual Retorts of the 
American Bar Association, Report of the Stand ng COiiiiiiittee 
on Pro£essio1;1al ktbics and Grievances (Chicago: American 
Bar Association, 1952), p. 257. Cited-hereafter as 
Committee on Professional Ethics, ABA Annual Reports, (Date) 
2 Ibid. , p. 114. 
Manley. This incident is reported to be the first time 
television cameras were allowed in an American trial 
court. 1 I. 
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The station made arrangements with the trial judge, 
A.P. Van Meter, to have a small microphone placed near the 
witness stand and attached to the television camera for 
simultaneous voice and picture recording. On the desk of 
the judge was placed a small ttcut-off" button, which, if 
. . 
pressed, would discontinue the entire recording opera~ion. 
Judge Van Meter had no occasion to make use of the device. 2 
Commenting on the trial, Judge Van Meter said: 
The Billy Manley trial coverage by WKY-TV was 
handled in such. a ·manner as not to hamper or influence 
the trial in any manner. The attention of the · 
attorneys, the jurors, 'the witnesses, and the court~was 
not distracted in any appreciable manner. So long as 
the court is informed of what is to be done and has 
control of the situation, there should be !o objection 
to this new means of informing the people. 
Richard :e-. Tinkham reported that the American Bar 
Association in 1954 was losing the Canon 35 fight. The 
1Gilbert Geis, ~'A Lively Public Issue: Canon 35 in 
the Light of Recent Event_ s," American Bar Association 
Journal, XLIII (~·,1957), ·P· 420. · 
2n:rn the Matter of Canon 35,. •• Brief of Denver Area 
Radio and Television Association and NARTB before the 
Supreme Court of the State of Colorado, n. d. (January 30, 
1956), p. 7. . 
3 Ibid., p. 8. 
mass media were scrupulous in their efforts to· influence 
the public and the courts that their cause was an honest 
one •. ttJudge after judge was being persuaded that the 
Canon violated the rights of the media under the First' 
Amendment. ul 
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At the American Bar Association' s convention that 
year the Honorable Justin Miller, 2 National Association of 
Radio and Television Broadcasters advisory counsel and ex-
board chairman, was allowed to address the Association 
concerning the broadcasters' point of view as regards 
Canon 35. 
In his speech Judge M1ller proposed a revision of 
Canon 35, as follows: 
Proceedings in court should be conducted with 
fitting digility and decorum. When the taking of 
photographs in the courtroom, or the broadcasting, 
by radio or television, of court proceedings, are 
calculated to detract· from the essential dignity 
thereof, distract the witness in giving his 
testimony, or degrade the court, they should not 
be permitted until satisfactory corrections have 
· 
1Richard P. Titlkham, 1•Proceedings of ·the House of 
Delegates" at the February, 1958 meeting of ABA in Atlanta, 
Georgia in Judicial Canon 35 Conduct of Court Proceedinas, 
Chicago: Aiiier1.can Bar Association, n.d. (~958). 
2prior to his service with the National Association 
of Broadcasters, Judge Miller had served as a justice on 
the bench of the United States Court of Appeals. 
been made in the methods of taking photographs or of 
broadcasting and approved by the presiding judge.l 
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Because of the seriousness attending the speech 
given by Judge Miller, and the many questions being raised 
by the media and other groups concerning Canon 35, the 
Board of Governors of the ABA, on October 15, 1954, 
. . 
authorized the President of the Association to appoint a 
committee to meet with representatives of the media. This 
Special Committee, known as the Bar-Media Conference 
Committee is, at present writing, still in existence. 2 
Members of this committee, which convened for the 
first time in Washington, D.C. on April 2, 1955, included 
representatives from the American Newspaper Publishers 
Association, National Association of Radio and Television 
Broadcasters, American Society of Newspaper Editors and 
. 3 
the American Bar Association. 
1Justin Miller,· uThe Case for Equal Access,t• 
Broadcasting-Telecasting, L (February 13, 1956), p •. 96. 
. 2Glenn M. Coulter, ttproceedings of the House of 
Delegates" at the February, . 1958 meeting of ABA in · 
Atlanta, Georgia in Judicial Canon 35 Conduct of Court 
Proceedings, Chicago; American Bar Association, n.d. (1958). . 
lAmerican Bar Association, -Annual Reports of the 
American Bar Association,. A Report of the Standing 
committee on Public Relations (Chicago: American Bar 
Association, 1955), p. 287. Cited hereafter as Committee 
on Public Relations, ABA Annual Reports, (Date). 
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At the Washington meeting the media representatives 
requested the opportunity to demonstrate modern television 
techniques at the American Bar Association annual meeting 
in 1955. 
The media also proposed a joint axrangement whereby 
an exhibit of the latest photographic and electronic equip~ 
ment would be put on display for the information of la~ers 
and judges who would at~end the conference.1 
The media were granted their request. And in 
August, 1955 television cameramen and press photographers . 
were given permission to record the proceedings of a mock 
argument carried out by a panel of judges, all members of 
the American Bar Association. 
United States Attorney General Herbert Brownell was 
on hand to witness the occasion, .urging the bar and bench 
to be open-minded about revising Canon 35 in the light of 
recent technical developments. 2 
The convention, being held in Philadelphia, was 
covered by three local television stations; WFTZ-TV, 
WCAU-TV, and WFIL•TV. The NARTB supervised the 
2Joseph w. Dragonetti, ttphotographers• Day in Court• 
Brownwell Asks Review of Ban/1 Editor & Publisher, LXXXVIII. 
(August 27, 1955), p. 12. 
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demonstration.1 
Three cameras were used for the experiment, making 
use of natural lighting facilities. One camera was sta-
tioned in the rear of the auditorium on the first balcony 
for panning effects. The other two cameras were ·located 
near the stage on either side of the balcony. The entire 
proceedings were picked up on a dozen television receivers 
conveniently stationed in lobbies throughout the hotel. 2 
Also given permission to cover the proceedings were 
six.press photographers, representing the National Press 
Photographers Association. The photographers shot more ~1.. --
300 pic~es of the mock debate which were shown at sub-
sequent sessions to all convention members. 
Comments of attending ~ers ranged from ttvery 
. 3 
~othly don~, tt to ttl favor relaxing Canon 35. tt 
Attending the convention was Joseph Costa, who had 
much to do in gaining acceptance of the demonstration. It 
was at this time that Mr. Costa, representing the National 
Press Photogrpphers Association, put forth ·the following 
recommendation as a substitute for the present Canon 35 
~rank J.. Beatty, "The Silent Witness, w 
Broadcasting-Telecasting, IL (August 29, 1955),, p. 57. 
2tbid., P• 58 .. 
-
3nragonetti, op. cit., p. 12. 
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recognized by.the American Bar Association. 
Proceedings in court should be conducted with 
fitting dignity and decorum. Upon the courts devolves 
the duty or keeping and maintaining the dignity in-
herent in the courts and so essentially part of the 
due administration of justice. 
The privileges of the press under the law deserve 
the appreciative consideration of the judiciary. The 
high importance of the press as an agency of modern 
civilization is nowhere more freely recognized than in 
courts of justice, and should be inviolably preserved. 
Acknowledgment that the proper dissemination of 
news by a free press is not in and of itself limited 
solely to the mere printed word, and that in the light 
of present scientific advancements the visual record 
co•equally with the printed word is now fundamentally 
part of the publication and dis semination of news by 
a free press, we recognize that the taking of photo-
graphs in a courtroom by accredited press photographers, 
may in proper circumstances have a salutary effect 
· upon the publhic to whose enlightenment the functions 
of a free press contribute so vitally. ·· 
Where, therefore, in the opinion of the judge 
presiding at a trial or hearing, it appears that 
photographers, without interferinf with the regular 
and customary,procedure of the tr al or hearing in 
that cou.rt, and without creating any misconceptions 
with regard thereto, such photographs may be taken 
therein during the course of the trial or proceeding, 
as may be permitted by said court.~ · 
·The Philadelphia demonstration, reportedly a . 
success, took place in August of 1955. In December of that 
same year the nation experienced the first "livett televisio 
broadcasc of a courtroom trial. 2 
1charles Gilbert, "The Taking of Pictures in ·· 
Courtrooms By Press Photagr. aphers," A paper read before 
members of the Middle.Tennessee News Photographers' 
Association, New York: NPPA, n.d., p. 20. (Mimeographed.) 
2Geis, op. cit~, p. 420. 
49 
Television station KWTX in Waco, Texas was granted 
permission by District Judge D.W. Bartlett to give live 
coverage to the murder trial of Harry Washburn. Th~ 
defendant was accused of killing his former mother-in-law 
by planting a bomb in her car. 1 
After the trial, in which Mr. Washburn was found 
guilty and sentenced to life imprisonment, the defense 
counsel said: 
The live television coverage of this case did not 
interfere with the trial at any time. . The TV equip-
ment and personnel were so quiet that the defense 
WJQI; never sure when the picture was being sent out 
of the courtroom~·2 
Mr. M.N. Bostick, general manager Qf KWTX-TV, said 
the station had to cancel all commercials during the time 
the trial was being broadcast. The trial, which lasted one 
week, included a session which ran to 9 P.M. before it 
broke for recess. Ordinarily, station KWTX~TV went on the 
air at twelve noon. However, reported Mr. Bostick, in the 
interest of public service the station began operations 
1
"KWTX-TV Covers Murder Trial Live, Sets Precedent 
In Courtroom Access," Broadcasting-Telecasting, XLIX 
(December 12, 1955), · p. 79. ·. ~ 
2John Da):y, "The News -- Broadcasting's First 
Responsibility," Address before the American Bar 
Association, New ~ork, July 15, 1957. 
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at 9 A.M. so as not to miss any part of the proceedings.1 
It was reported that the televised proceedings of 
the Washburn trial were shown in college classrooms in the 
Texas area, and instructors testified that "for the first 
time the students showed real interest in governmental 
processes -- interest whiCh had never been shown in the 
1bare bones• recitals of civics text books .. •t2 
Another milestone was reaChed in 1955 When per~ 
mission was granted a group of broadcasters, the Denver 
Area Radio and Television Association, the right to film 
and tape-record the entire proceedings of the famous John 
Gilbert Graham murder trial. Fress photographers were 
accorded similar privileges. Both groups were required to 
work under natural lighting conditions. 
John Gilbert Graham, a 24-year-old drive•in 
operator, was charged with planting a time-bomb in his 
mother's luggage. His mother, a passenger on a United 
Air Lines plane, was killed ·along with 43 other persons 
when the bomb exploded inside the plane just eleven minutes 
after having left Denver's Stapleton Airfield. 3 Graham 
lnKWTX-TV Covers Murder Trial Live, Sets Frecedent 
" . in Courtroom Access, op. cit., p. 80. 
2Justin Mill~r, "Should Canon 35 be Amended? A Question of Fair Trial and Free Information, u American Bar 
Association Journal, XLII (September, 1956),.p. 836. . 
%ugh B .. Terry, "Electronic Journaiism in the 
Colorado Courts," Journalism Quarterly, XXXIV (Summer, 
1 Q-'i7) n 141 . 
was convicted and was put to death in ·the gas chamber at 
the Colorado State Penitentiary on January 11, 1957. 1 
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From the first day of the trial until a ·verdict of 
guilty was returned almost three weeks later, every court 
session was fully filmed and recorded. The filmed 
sessions were made into a 15 minute documentary and shown 
at the annual meeting of Colorado's District and County 
judges shortly after Graham's death. 2 
Although many persons were involved in behind-the-
·scene pro~ects, at no time did the broadcasters permit more 
than two men in the court. These men operated one film 
camera and one tape recorder from a closed booth located 
in a rear corner of the courtroom. 3 
After the Graham trial the Denver Area' s Radio and 
Television Association received testimonials from the 
presiding judge, defense counsel, District Attorney, the 
widow of the defendant and other major trial participants. 
These people gave their testimonials on film, which was 
later shown on television. "Each stated unequivocably 
that the presence of radio and TV equipment and personnel 
1 48 
· Ibid,., p. 3 • · 
211More Colorado Judges Convinced on Court Pix, u 
National Press Photographer, XII (January, 1957), p. 12. 
3Terry, ·op. cit., p. 348. 
in the courtroom was unobtrusive and in no way distracting 
to the witness or jury.nl 
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Meanwhile, the Bar-Media Conference Committee, 
having met in 1955, convened again in Washington, D.C., in 
January, 19 56. No attempt was made by the group to form~ 
ulate a statement of principles since there was very little 
upon which the group was in unanimous agreement. 2 
However, Mr. Richard :P. Tinkh~ reported to the 
American Bar Association his personal view that ttthere 
should be no relaxation of Canon 35 until and unless there 
can be laid down well-recognized and mutually acceptable 
rules.tt3 
In an article written in 1956 for the American Bar 
Association Journal Tinkham -wrote, 
Canon 35 is not the result of a whim on the part 
of the Bench and Bar. It reflects a fervent desire 
to protect the administration of justice against the 
objectionable conduct of some media representatives 
and the apparent inability or unwillingness of some judges to maintain the dignity of court proceedings.4 
1Jobn Daly, op. cit. See Broadcasting-Telecasting 
May 13, 1957, pp. 136-140, for detailed testimonials of 
trial participants. 
2committee on Public Relations, ABA Annual Reports, 
19 56 ' p. 310. 
3 . Ibid., p. 309. 
-4Richard P. Tinkham, "Should Canon 35 be Amended'! 
A Question of :Proper Judicial- Administration, tt American 
Bar Association Journal, XLII (September, 1956); p. 843. 
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The Bar-Media Conference Committee nevertheless 
felt it was succeeding at least in part, in that it brought 
together the bench, bar and the media for consultation on a 
question of major public importance. 1 
Canon 35 Re~evaluated 
Back in Denver, following on the heels of the 
John Gilbert Graham trial, the Supreme Court of Colorado 
on January 30, 1956, commenced public hearings to consider 
the Canons of Judicial Ethics of the Rules of Civil 
frocedure for Courts of Record in Colorado. Mr. Justice 
Moore acted as referee. 2 
The broadcasters as well as the press photographers 
realized that a favorable decision from the Colorado courts 
would strengthen the hand of newsmen throughout the country 
in their struggle to force open the courts. On the other 
hand they realized full well that an unfavorable decision 
could be disastrous to their cause. 3 
lcommittee on Public Relations, ABA Annual Reports, 
1956, p. 310 • 
. 
2<). Otto Moore, nin ReHearings Concerning Canon 35 
of the Canons of Judicial Ethics, tt Report of the Referee 
before the Supreme Court of the State of Colorado, 
No. 17915, n.d. (1956), p. 1. _Odimeographed.) 
3Terry, op. cit., p. 344. 
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Many witnesses appeared and many arguments were 
heard during the time the hearing was conducted •. In addi• 
tion, many modern devices applicable to photographyt radio 
and television were displayed. Approximately 200 exhibits 
were shown, many of which were photographs taken during 
the hearing. 1 
The room in which the hearing took place was 
nbugged" with three small microphones. One was hidden on 
the bench, another at the witness stand and a third was 
placed on the counsel's podium. The hearing was r~corded 
live, as well as on film. 2 
The broadcasters as well as the press pbotog~phers 
appeared in their own behalf. 
In its pleading before Justice 0. Otto Moore the 
National Press Photographers Association made it clear that 
there was no alliance between it and the broadcasters. 
We particularly wish to call the Courtts attention 
to the fact that the effect of the language of Judicial 
Canon 35 referred to, is to commingle the press 
photographer with radio broadcasting and television. 
Thus, what appears on its face as an alliance, is a 
misalliance, which is not only unjustifiable, unwar-
ranted and improper, under . the circumstances, but 
works a grave injustice to, and is. discriminatory 
against, the news photographer. 3 
P• 2. 
~oore, op •. cit., p. 2. 
2Terry, op. cit., p. 346. 
3••tn the Matter of Canon 35," Brief of NPPA, 1956, 
They argued that 
the requirements and technique of radio broad-
casting and television, demand cumbersome technical 
equipment, engineers, teChnicians, mechanics, 
announcers, laborers, wiring installation and the 
necessary incidental complements, all of which 
concededly must to a degree, impinge upon the normal 
dignity and procedure of the Court. Contrary-wise, 
none of.these factors obtain or apply in the case 
of the news ph~tographer .1 . 
r The National Press Photographers Association 
therefore argued against Canon 35 only as it applied to 
press photographers. Justice Moore, as referee of the 
Denver hearing, recognized.the separation and set aside 
one week for the pre.ss photographers and the second week 
for the broadcasters so they might plead their cases 
separately. 
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In the brief prepared jointly by the Denver Area 
Radio and Television Association and National Association 
of Radio and Television Broadcasters it was brought to the 
attention of the court that they hali,~ ·plans for a system 
which would provide for "pooled" coverage of judicial 
proceedings. 2 
This •pooled' coverage would consist of the 
minimum number of microphones and television cameras 
1Ibid. 
2o. Otto Moore, "In Re Hearings Concerning Canon 35 
of the Canons· of Judicial Ethics,n Report of the Referee 
before the Supreme Court of the State of Colorado, 
No. 17915, n.d. (1956), p. 1~. ~eographed.) 
to be placed in the courtroom and all stations would 
have equal access to the product produced by the 
pooled coverage. It is probabl5 that, in a trial, 
two microphones campletely concealed would be the 
maximum number to be used in the average Colorado 
courtroom. .. • .. No hot, bright lights are needed 
for such coverage. T~e one or two persons operating 
the instruments would be out of sight. All of this 
would certainly continue to maintain the dignity and 
decorum essential to our court operation.l 
Less than three weeks after the history-making 
hearing had ended referee Moore finished his report Which 
was unanimously adopted by the Supreme Court of Colorado 
and released to the public. 
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For six days I listened to evidence and witnesseiv 
demonstrations which proved conclusively that the 
assumption of facts as stated in the canon is wholly 
without support in reality. At least one hundred 
photographs were taken at various stages of the hear-
inf. which were printed and introduced as exhibits .. 
Al of them were taken without the least disturbance 
or interference with the proceedings, and, with one 
or two exceptions, without any knowledge on my part 
that a photograph was being taken. 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • Proceedings in the court should be conducted with 
fitting dignity and decorum. 
Until further order of this court, if the trial judge in any court shall believe from the particular 
circumstances of a given case, or any portion thereof, 
that the taking of photographs in the courtroom, or 
the broadcasting by radio and television of court 
proceedings would detract from the dignity thereof, 
distract the witness in givin' his testimony, degrade 
the courtJ or otherwise maten.ally interfere with the 
aChievement of a fair trial, it should not be per-
. mitted; provided, however, that no witness or juror 
in attendance under subpoena or order of the court 
shall be photographed or have his testimony broadcast 
over his expressed objection; and provided further 
1Ibid. " 
-
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that under no circumstances shall any court proce~ding 
be photographed or broadcast by any person without 
first having obtained permission from the trial judge 
to do so, and then only under such regulations as 
shall be prescribed by him.~ 
Judge Moore's decision was in no way a total 
victory for the news media over the Canon -- since he 
ieft the decision for courtroom coverage in· the hands of 
the individual judge, and gave to trial participants the 
arbitrary power to refuse coverage. 
While the opponents of Canon 35 hailed the recom-
mendation of Justice Moore as a major breakthrough, the 
American Bar Association had this to say about the Denver 
demonstration: 
Such evidence of course is interesting, but .. 
certainly it is not conclusive. It does not justify 
any immediate wholesale revision of Canon 35. What 
is needed is further study and further evidence to 
test these preliminary findings. If any change is 
to ·be made in Canon 35 in the future it will only 
be because of intelligent, dispassionate persuasion 
supported by statistics, by further. experiments in 
actual eourt~oom tests; and by mutual eo-operation 
between the broadcasters, the Bench and the Bar.2 
The Denver 8ecision apparently stimulated increased 
activity over the controversial Oanon. Throughout the 
United States new decisions were being made and former 
decisions re-evaluated in the light of Justice Moore's 
ruling. 
~oore, op. cit., pp. 6-7, 17. 
2Tinkham, "Should Canon 35 be Amended! p. 849. 
For example, in 1956 General Sessions court 
Judge Henry F. Todd, in Nashville, Tennessee opened his 
courtroom to press photographers with the admonition not 
to go "jumping up and down in front of witnesses, dis-
tracting or intimidating or frightening them. tt He said 
that would be extremely unfair. 
Judge Todd ventured to say that he would be less 
disturbed, if he were a witness, by a photographer with a 
small, unobtrusive camera than if he had to watch a group 
of reporters sitting at a table writing down testimony.1 
In that same year in Philadelphia, news cameras 
were permitted at the trial of three defendants in a 
sensational abortion case. 
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The judge, Vincent A. Carroll, said one reason he 
permitted cameramen was because the fuss that arises when 
cameramen are kept out of courtrooms often causes more 
annoyance than letting them in. He did say, however, that 
the group created no disturbance wbatsoever. 2 
In Connecticut a newspaper photographer snapped 
36 pictures of a mock court trial in Hartford. Federal 
Judge Charles E. Clark said he was impressed by the outcome 
- lrtAnother Judge Opens Court to Photos," Editor & · 
Publisher, LXXXIX (September 29, 1956), p. 65 •.. 
2uJudge Praises the Skill of Cameramen at Trial," 
Editor & Publisher, LXXXIX (February 4, 1956), p. 11. · 
and would have no objection if news photographers took 
pictures in his courtroom. 1 
However, decisions favoring the relaxation of 
Canon 35 were not always the case. In many instances 
those judges who adhered to the restriction remained 
adamant. 
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At the 1956 annual meeting of tbe Alabama Associa-
tion of Circuit Judges the members voted, although not 
unanimously,. to continue the ban on courtroom publicity. 2 
Meanwhile, a Georgia judge forbade the taking of 
pictures and the recording of sound in the courthouse, on 
the courthouse steps, or on the adjacent sidewalks and 
public streets. 3 
In Albuquerque the New Mexico . Judicial Council, by 
a vote of·17 to one, decided to keep the ban on courtroom 
camera work. 4 
About this time Richard P. Tinkham as Chairman of 
the Bar Association's Standing Committee on.Public 
. ~ock Trial Photographs Convince U.S. Judge, tt 
National iress Photographer, XI (December, 19 56) , p. 12 • 
. ·
2uPix oUtlawed, 11 Editor & Publisher, LXXXIX 
(July 28,.1956), p. 69 •. 
3t'Prompt Protests,tt ASNE Bulletin, No. 415 
(December-1, 1958), p. 6 •. 
-
4., Albuquerque, N .M. , tt National Press Photographer, 
XI (August, 1956), P• 1. · 
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Relations reported that continued agitation on the part of 
media groups has, in a number of instances, persuaded 
judges to open their courts.1 
Proposed Revision of Canon 35 Denied By 
American Bar Association 
-In July, 1955 the Special Committee on Canons of 
Ethics of the American Bar Foundation was charged with the 
duty of re-examining all of the Canons of Professional and 
Judicial Ethics. 2 
The committee, including nine prominent lawyers 
and judges, under the chd.rmanship of Judge Philbrick 
McCoy of the Superior Court of Los Angeles County, 
conducted an eighte~ mon:th study for the American Bar 
Foundation, a legal research agency, at the request of 
the American Bar Association. 3 
In late 1957 the Special Committee's report was 
finished and subsequently submitted to the Board of 
1committee on Public Relations, ABA Annual Reports, 
1956, p. 309. 
2Glenn M. .Coulter, "Proceedings of the House of· 
Delegatestt at the February, -1958 meeting of the ABA in 
. Atlanta, Georgia in Judicial Canon 35 Conduct of Court 
Proceedings, Chicago~ American Bar Association, n.d. (1958) 
3American Bar Foundation, ttBar Study Group Recom-
mends Court Photo Ban. Be Retained, tt A Report prepared by 
the American Bar Foundation, Chicago: American Bar Center, 
n.d. (1957), p. 2. 
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Governors of the American Bar Association for consideration. 
The Board passed a motion to place the report on the 
calendar of the House of Delegates at the 1958 midyear 
meeting. 1 
In Atlanta, Georgia, on February 24, 1958 the 
House of Delegates convened. The report of the Special 
Committee was read. In the report was contained a_pro• 
posed restatement of Canon 35 which, it was hoped by the 
Special Committee, would be favorably considered, thus 
putting an end to the long fought battle. 
Following is the form of Canon 35 as it was 
presented by the Special Committee: 
The purpose of judicial proceedings is to ascertain 
the truth. Such proceedings should be conducted with 
fitting dignity and decorum, in a manner conducive to 
undisturbea deliberation, indicative of their importance 
to the people and to the-litigants, and in an atmos-
phere that bespeaks the responsibilities of those who 
are charged with the administration of justice. Xhe 
taking of photographs in the courtroom during the 
progress of judicial proceedings or during any recess 
thereof, and the transmitting or sound-recording of 
such proceedings for broadcasting by radio or tele-
vision, introduce extraneous influences Which tend to 
have a detrimental psychological effect on the 
participants and to divert them from the proper ob-jectives of the trial; they should not be permitted. 
Proceedings other than judicial proceedings, 
designed and carried out primarily as ceremonies, and 
conducted with dignity by judges in open court, may 
1nproceedin$s of the House of Delegates" at the 
February,. 1958 meetJ.ng of tleABA. in Atlanta, Georgia in 
Judicial Canon 35 Conduct of Court Proceedinas, Chicago: 
Ameri.can Bar Associ.ation, n.d. -(1958). 
properly be photographed in or broadcast from the-
courtroom with the permission and under the super-
vision of the court .1 
' 
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Shortly after the proposed revision was read, the 
chairman of the Association's Committee on Rules and 
Calendar requested, on behalf of many interested media 
groups, that the House of Delegates give some time to the 
proponents of the +esnlution. The_ request was approved and 
it was decided that 45 minutes would be given to the pro-
ponents of the resolution and an equal amount of time to 
those opposing it.2 This *'marked the first time in the 
twenty year history of the House_ of Delegates that an out-
side group was permitted to appear before that august 
body.u3 
Judge Philbrick McCoy spoke first for the proponenm 
Referring to the particular language used in the recommende 
restatement of Canon 35 he said. 
The more we analyzed the problem the more we 
realized that the solution did not depend upon 
abstract arguments based on rules of law and sci-
entific advances. We were forced to recognize that 
1tbid.' pp. 4-5. 
2tbid., p. 8 .. 
3aoward H. Bell, "The Age of Electronic Journalism,' . 
Address given at the Freedom of Information Conference held-
at the University of Missouri, December 12, 1958. 
the controlling factor was the human element. 1 
This statement by Judge McCoy explains the phrase 
in the proposed revision which says that the taking of 
photographs,· or the broadcasting by radio or television 
"Introduce extraneous influences which tend to have a 
detrimental psychological effect on the participants. n2 .. 
The actual report of .. the Special Committee of the 
American Bar Foundation on Canons of Ethics had this to 
say on the subject: 
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Considering the frailities of human nature in 
the light of experience, it is inconceivable that a 
witness can long remain unaware of the presence of 
cameras or the necessary equipment of the broadcaster. 
It is equally inconceivable that the witness con- · 
fronted with such apparatus can be expected to fairly 
discharge his obligation to the court and to society 
in accordance with his oath. 3 
Robert D. Swezey, Chairman of the Freedom of 
Information Committee of the National Association of 
lphilbrick McCoy, "Proceedings of the House of 
Delegatestt at the February, 1958 meeting of the ABA in 
Atlanta, Georgia in Judicial Canon 35 of Court Proceedings, 
Chicago: American Bar Association, n.a. (1958). 
2Glenn M. Coutler, .. :Proceedings of the House of 
Delegates"' at the February, "1958 meeting of the ABA in · 
Atlanta, Georgia in Judicial Canon 35 of Court Proceedings, 
Chicago: American Bar Association, n.d. (1958). 
3American'Bar Association, A Report of the S~ecial 
Committee of the American Bar Foundation on Canons of 
Ethics at Atlanta, Georgia, in Judicial Canon 35 Conduct of 
Court Proceedings, (Chicago: American nar Association, 
February, 1958). -
Broadcasters and himself a member of the American Bar 
Association, presented the case for radio and television: 
We welcome the fact that the Special Committee 
has, in its rephrasing, eliminated certain of the 
arbitrary and unwarranted assumptions contained in 
the present text of Canon 35, · 
to wit, that the'· •• broadcasting or televis-
ing of court proceedings is calculated to detract 
from the essential dignity of the proceedings • • • 
degrade the court, and create misconceptions with 
respect thereto in the mind of the public ••• • 
We deplore the fact, however, that upon the · 
basis of no new information, exper±mentation, or 
research of which we are advised, the Special 
Committee has proposed the extension and amplifica-
tion of the assumption that broadcasting and tele• 
vising of court proceedings are calculated to dis-
tract the witness in giving his ·testimony by 
asserting in the proposed text that such broadcast-
ing will 'introduce extraneous influences which tend 
to have a detrimental psychological effect on the 
participants and to d1 vert them from the proper 
objectives of the trial.'l 
A Washington attorney, Elisha Hanson, spoke 
for the press photographers. His speech emphasized the 
improvement of technical equipment which permits 
. 2 
unobtrusive coverage of courtroom proceedings. Both 
he and Mr. Swezey requested the Association defer action 
of the proposed restatement. 
Mr. Swezey said, 
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laobert D. Swezey, "Froceedin's.of the House of 
Delegates" at the February,.l958 meet1ng of the ABA in 
Atlanta, George in Judicial Canon 35 of Court Proceedings, 
Chicago: American Bar Association, n.d. (1958). 
2tbid. 
It is our sincere belief that the House of 
Delegates should not adopt the restatement of Canon 
35 proposed by the Special Committee, and our reason 
for that is that we believe the restatement to have 
accomplished nothing other than a somewhat dubious 
rephrasing of the Canon. It is our concern that any 
affirmative action by the Hause of Delegates would 
impede a continued scrutiny of the significant 
issues, which remain· ignored and unaffected by the 
restatement.l 
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At the conclusion of the deliberations the House 
of Delegates voted in favor of suspending action and that 
further consideration of the question amending Canon 35 be 
deferred until the Los Angeles meeting of the House of 
Delegates in August of that same year. 2 
Between February and August the opponents of Canon 
35 got busy. The National Press Photographers Association 
made an all out effort to stir up favorable publicity. 
This organi~ation appealed to judges throughout the 
country who had permitted photographers in their court-
rooms. The judges were asked to express their opinions on 
the subject.. ttAs a re.sult, the ABA House of Delegates was 
deluged .with letters from jurists condemning Canon 35 and 
calling for its repeal.u3 
1Ibid. 
-
2 Ibid. 
-
3coren, op· cit., p. 15. 
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On the first day of the Los Angeles convention in 
August, 1958 the Board of Governors issued the following 
statements: 
Addi~ional data and statements have recently been 
furnished by certain of the interested media, includ-
ing statements from a ·number of judges throughout the 
country, who permit the taking of pictures in their 
courts dur~ng trials • 
. . -........................ . 
The Board 6£ GoveJrn.Ors believes that, under the cir-
cumstances, it would be desirable to defer action on 
Amended Canon 35 at this meeting and that the American 
Bar Association should conduct further .studies of the 
px-oblem, including the obtaining of a body of reliable 
factual data on the experiences of Judges and lawyers 
in those courts where . ei ~er photography, televising, 
or broadcasting, or all of them, are permitted. In 1 the meantime present Canon 35 will remain in effect. 
Shortly ·after the August, 1958 convention in 
Los Angeles the President of the American Bar Association, 
Ross L. Malone, appointed a special nine-man committee for 
.. 
the purpose of restudying the proposed amendment of 
Judicial canon 35. The chairman of the new Special 
Committee is Whitney ... Nori?h Seymour, New "fork lawyer and 
former president of.the Association of the Bar of the City 
of New '! ork. 2 
~oard of Governors of the American Bar Association 
A Report on the restatement of Canon 35 presented at the 
American Bar Association annual meeting. in Los Angeles, 
California, August, 19 58. (Mimeographed.) 
. 
2uName Special committee to Restudy Court Camera 
Ban, n National Pfess Photographer, XIII (December, 1958), 
P• l. 
Since the American Bar Association's decision to 
defer action on Canon 35 until a later date a continuing 
number of incidents have arisen concerning the Canon. In 
some cases the press photographer and the broadcaster are 
being.unexpectedly surprised by a lack of resistance on 
the part of some judges to keep them out of courtrooms. 
On the other hand there are still a great majority of 
judges who won't budge one inch in relaxing the Canon. 
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At present writing, the most recent meeting of the 
American Bar Association was in February, 1959. At that 
time the House of Delegates heard a brief report from the 
Special Committee created to study a possible restatement 
of Canon 35. Chairman of· the group, Whitney North Seymour, 
said he would have no progress report before the next 
. l 
annual Bar convention in August, 1959. 
lnABA. Canon 35 Group Gives Status Report, 11 
Broadcasting, (!March 2, 1959), pp. 62-64. 
CHAPTER III 
ELECTRONIC JOURNALISTS FIGHT FOR ACCESS TO 
LEGISLATIVE BODIES 
Access to Parliamentary Debates 
Because .the people of the United States of 
America adhere, in general, to the ideals of a popular 
government and a free press, the issue of access to legis-
lative bodies is a vital one. To get an over-all picture 
of the struggle which has taken place to gain this access 
it is necessary to see how it developed in England, be-
cause o~r own government•s heritage is rooted there. It 
is not the intent of the writers to give a long and in ... 
valved account, but merely to give a brief survey of the 
major events. 
The original reason for the secrecy of the 
Parliament w~s to prevent interference by the c~own, but 
. 1 it continued even after this was no longer a threat. In 
1641 permission ·was given by the Long Parliament to publish 
lrhe references to Parliamentary and Congressional 
access in this and the following section are abstracted 
from Frank Thayer, Le,al Control of the Press (3rd ed.; 
Brooklyn, New York: ~e foundation Press, tnc., 1956), 
pp. 27·39. 
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its proceedings, with the exception of the actual speeches. 
For almost the next two hundred years the fight to print, . 
the actual debates which took place in Parliament continued 
in one form or another. Sometimes pamphlets and newsletters 
reporting the debates were printed and circulated anony-
mously. At other times the debates appeared under the 
~ise of fiction •. 1 This conflict was brought to a head in 
1771 when Colonel George Onslow, a member of the House of 
COmmons, denounced R. Thompson and John Wheble, both 
printers, for printing debates of the House. Both men 
were arrested, but then set free on the grounds that no 
c~ime had been committed. The ensuing political controversy 
ended in allowing the debates of both Houses to be reported 
even though it remained technically a breach of privilege 
which is given by. common law to members of the Parliament. 
While partial access had been gained, the reporting 
of the debates was done under the most adverse conditions. 
Not until the House of Parliament was rebuilt, after it was 
1nAbortive and partial reports appeared in such 
publications as the London Magazine and the Gentlemen' s 
Matazine, as well as Boyer's The Political State of Great 
Br tain. The reports were somewhat disguised uhder such 
titles as, 'Proceedings of a Political Club' and 'Debates 
in the Senate of Magna Lilliputia'; Dr. Samuel Johnson •· 
prepared and published in the Gentleman's Magazine ficti-
tious speeches in reports on Parliament, speeches Which in 
the opinion of later critics ring with a considerable 
degree ·of authenticity.tt Bleyer, W.G., History of American 
Journalism, p. 2,6. Cited in Thayer, Legal Control of t'fie 
Press, p. 30. 
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destroyed by fire in 1834, were galleries provided for Che 
convenience of the reporters. 
Today Parliamentary.privilege still gives 
Parliament the power to exclude strangers from their 
midst. This is done when it is necessary to secure 
privacy during debates. Privilege also gives Parliament 
the right to prevent the publication of any of its pro· 
ceedings. In conflict with this, though, the Engl~sh 
courts have recognized the existence of the right to pub-
lish fair and accurate reports of parliamentary debates. 
The former remains by tradition and acts as ·a threat 
against careless reporting. 
Access to Congressional Sessions 
The colonists, during the early days of America, 
did not enjoy the right of a free press. Both the colonial 
governors and legislatures were generally sensitive to 
criticism and were quick to use their authority to prevent 
adverse remarks by excluding reporters from sessions and 
prohibiting publication of debates. If these measures did 
not wurk, they would punish the transgressor. One of the 
more famous incidents involved James Franklin, publisher 
of the New England Courant. Benjamin Franltlin, the 
younger brother of James, wrote an article under the 
pseudonym of ttsilence Dogood'* charging laxity in the 
government• s dealing with the pirates off the New England 
coast. 1 James was imprisoned but subsequently released 
and placed under a peace bond and told he could print 
nothing more without the approval of the Secretary. 
The General Court (Legislature) of the colony of 
-
Massachusetts had such a complete form of privilege that 
·there were no newspaper accounts of its debates and pro• 
ceedings until after the separation from England. 
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Bpth the first and the second Continental 
Congresses were held in secret, and-even the names of the 
signers of the Declaration of Independence were withheld 
for six months to prevent possible prosecution for treason. 
This policy of secrecy co~tinued until after the Articles 
of the Confederation went into effect in 1781. 
This, of course, was not the end of secrecy. 
After the Constitution was ratified in 1788, the United 
States Senate began meeting in closed session. This 
lasted until the second session of the Third Congress in 
1794 when on November third the debate on the cont.ested 
election of A. Gallatin of Pennsylvania was. in progress. 
There is one earlier instance mentioned. In 1792 Philip 
Fremeau of the National Gazette was allowed . to cover the 
Senate. The Senate continued to hold the privilege of 
1June 4•11, 1722, cited in Thayer, Legal Control of 
the Press n.. 33. 
meeting in secret, but favored newspapers were given 
special permission to enter. 
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From the very first session of the House of 
Representatives, reporters have covered debates and pro-
ceedings, but the House holds by rule the right to meet in 
1 . 
closed session. This right has been exercised on a number 
of occasions. Usually the occasion was the reading of a 
confidential communication from the President. 
Everi though the right of the reporters to attend 
legislative sessions has now been long established, it must 
be remembered that it is a qualified right. 
As far as the States are concerned, most of them 
allow reporters in~o legislative sessions, and some of them 
even make provision for it in their constitutions. 
This brief summary is sufficient to show that while 
access to the legislative bodies of our land has not been 
easily gained, access is a reality today. That is, at least 
for those who do their reporting with pencil and paper. 
For those who would do their reporting by means of such 
instruments of commun~cation as radio and television, it 
still remains an open que.stion. 
laules XXIX and XXXIV of the Rules of the House of 
~resentatives concern secrecy and the press. Rules tv, XXXV, and XXXVI of the Rules and Manual of the Uni tee 
states ~An::.h~ nerform. the same functl.on for the Senate. SeE 
lrliY A -.i:i.T-u{ -R 
Early Proposals for Broadcasting 
Congressional Sessions 
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It was not long after radio had its beginning that 
some men saw the possibility of it being used to broadcast 
to the people the actual proceedings of the Congress. In 
1924 Senator Robert B. Howell of Nebraska introduced into 
the Senate aresolution {S.Res. 19~) calling for the cre• 
ation of a commission to study the feasibility of using the 
radio stations of the War and Navy Departments for broad-
~asting the sessions of Congress. The Rules Committee con-
sidered it and amended it. It was presented on the floor 
of ~the Senate and passed. Nothing further is recorded 
about it.1 
This . was not, however, the end of comment on the 
subject. The broadcast of the Coolidge inauguration in 
1925 was such a success that it aroused much discussion as 
to the desirability of broadcasting directly from the 
National Congress. 2 This caused the Editor of Radio 
Broadcast to write, 
lu.s., Con~ssional Record, 68th Cong., lst Sess., 
1924, LXV, Part 5, 056, 5122, 7528, 7666. 
2Gleason L. Archer, Risto~ of Radio to 1926 (New 
York: The American Historical So~ety, Inc., 1938), 
pp. 354;· 355. 
We hope that soon Congress will be forced to 
broadcast its activities. Verbose Senators may have 
their activities somewhat rationalized and sobered 
if they realize that secret chamber procedure is no 
longer available to them. Not very many of them 
would care to vote in the affirmative to increase 
their own salaries immediately after the Fresident 
had outlined his economy program -- that is, they 
wouldn t t care to if they knew that a few million of 
their ~onstituents were listening carefully to their 
words.J. 
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In 1932 Senator Bowell authored another resolution 
(S.Res. 28) to appoint a select committee to investigate 
-
the practicality of broadcasting the proceedings of the 
Senate. 2 Senator Dill also entered a resolution (S.Res. 71) 
-
which provided for the furnishing of the Senate chambers 
with the necessary equipment to make radio coverage 
possible. 3 Both of the~e were referred to the Committee 
on Rules ·and they died there. 
The Press .. Radio War 
During the early days of the development of radio 
the broadcasters and the newspaper~:publisbers enjoyed a 
measure of cooperation in their relationship. This 
· 
1Radio Broadcast, (May 1925), p. 37, quated in 
Gleason L. ·Archer, HlstoPo .. of Radio- To 1926 (New York~ . 
The American Historical ociety, tnc., 1938), pp. 354-355. 
2u.s., Congressional Record, 72d Cong., lst_ Sess., 
1932, LXXV, Part 1, 217. 
3 Ibid., p. 445. 
-
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friendship was strengthened by the fact that there were ma.n)l 
stations owned and operated by newspapers. 1 But this state 
of cooperation between the media deteriorated rapidly fol• 
lowing the expansion to chain broadcasting. In 1926 the 
National Broadcasting Company began network operation 
followed closely by the Columbia Broadcasting System. Also 
a factor in the rift which was developing between the two 
media was the increase in radio advertising. While still 
small in comparison to that of the newspaper~ this in• 
crease ·. could not help but arouse the publishers who "Were 
watching their own lineage and circulation fall off due 
to the effect of ·the first depression year. 2 A look at 
the Department of Commerce statistics for the years 1929, 
1930, and 1931 shows a steady increase in the radio ad-
vertising revenue for the three-year period, while news-
paper advertising shows a steady decline. 3 
In April 1931, Merlin R. Aylesworth, then 
president of NBC, while addressing the School of Public 
1u112 Newspaper-Radio Stations,u Broadcasting, 
III (December 15, 1932), p. 8. 
2Giraud Chester, ttThe :Press-Radio War: 1933-l935;tt 
Public Opinion Qparterly, ·XIII (Summer, 1949), p. 253. 
3u.s~, Department of Commerce, "1932 Annual 
Supplement,u Surv~l of Current Business, (Washington: 
U.S. Governme~t Pr nting Office, 1932), pp. 38-39. 
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and Internal Affairs at Princeton University~ gave what he 
felt were the main points of dispute between the radio and 
the newspapers: 
(1) Radio news bulletins compete with the primacy 
function of newspapers and take away from Newspaper 
circulation. (2) Radio programs now published as 
editorial matter.should be treated as advertising copy 
and paid for by broadcasters or program sponsors• (3) Radio advertising takes away from the advertising 
income of the newspapers, -thereby creating a definite 
threat to the financial welfare of the press.l 
ID March of 1933 the first of two tmportant court 
decisions was made. The Associated Press brought suit 
against the Sioux Falls Broadcasting Association,. owners 
of station KSOO in Sioux Falls, South Dakota, for violation 
of property rights to the news. KSOO had been using the 
AP reports appearing in a member newspaper for its news 
broadcasts. On March 14th Judge James D. Elliott of the 
Federal District Court granted a permanent injunction to 
th~ AP sustaining their property tight in the news for 
twenty-four hours. 2 The case was appealed in the Circuit 
Court of Appeals on December 12, 1933~ but the appeal was 
dismissed. 3 
1 -Chester, op. cit., p. 254. 
2The Associated Press v. Sioux Falls Broadcastinf 
Association~ decided by Judge James D. Elliott on March4, 
1933 being cause No. 377, S.D. Eq.~ no opinion filed. 
3siottx Falls Broadcastin~ Association v. The 
Associated Freas, 68 F. 2d 1014 19$3). · -
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At the 1933 Ame~ican Newspaper Publishers 
Association convention the ~adio committee of the ANPA 
~ecommended that the press associations cease supplying 
news bulletins to the radio stations in advance of 
publication.1 That spring, at its annual membership meet-
ing the Associated Press adopted a resolution which cur- . 
tailed the use of AP and local news for broadcasting. It 
banned entirely the furnishing of any news to any of the 
networks. It ltmited the local news broadcasts to brief 
bulletins covering·events of major local, national, and 
international importance. The resolution also suggested 
that the radio listings in the newspaper were advertising 
and th.erefore should be paid for. 2 Shor~ly thereafter 
the International News Service also refused to service 
the networks and the independent stations. No restric-
tions were placed by the INS on the newspaper owned 
stations as the AP had done. 3 
Before the end of the sammer of 1933 the United 
Press had withdrawn its service f~om the· networks, and the 
networks -were left without a source of news. The only 
1Cheste~, op .. cit., p. 254. 
2tbid. 
3uA.P. and A.N.P.A. Declare Wa~ on Radio,*' 
B~oadcasting, IV (May·l, 1933), p. 5. 
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solution was for the nets to go out and get thelbr own news. 
Paul White, veteran newsman and UP reporter, then acting 
as director of publicity for CBS, was detailed to set up 
the CBS News Service. 1 While NBC did not set up a news 
service such as CBS had, it was able to supply its own 
news quite successfully. The networks were back in the 
news business. 
With this turn of events the radio committee of the 
ANPA called a meeting of representatives of NBC, CBS, INS, 
UP, AP, and other news services to try to end the press-
radio war. The meeting was held December 11~13, 1933. 2 
There they developed the "10 point program, n later to be 
called the Press-Radio. program. Among other things the 
program stipulated that the press associations would pro-
vide, through a unit called the Press-Radio bureau,. 
material for two five minute broadcasts a day and bulletin 
flashes of '*transcendental ... importance written and broad-
cast to stimulate newspaper reading. The two five minute 
broadcasts could not be earlier than 9:30A.M. for the 
first and before 9: 00 P.M.- for the second., . Also included 
lnWhi te Detailed by CBS to. Build News Servicie," 
Broadcasting, V (September 15, 1933), p. 35. · 
~ 
2nNews Plan to End Radio•Press.War,n Broadcasting, 
VI (April 1~ ~934), :p ... 1~. 
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in the program was the stipulation that the newscasts could 
not be sponsored, CBS would dissolve its news service and 
NBC would not enter the field. 1 The networks and the press 
associations agreed to the program, but there vtill re-
mained a great number of independent stations outside of 
it. 
To supply news to these independents, who because 
they did not agree to the program were not able to get or 
use the press association news, there sprang up a number 
of small news services. Among them were the Radio News 
Association, Continental Radio News Seritce, American 
Radio News Service, 2 and the strongest of all the inde-
pendent bureaus, the Transradio Fress Service. 3 ·While 
many of these services were failures, they did, while 
supplying the independents with news, prevent the Press-
Radio program from being an absol~te success. 
In December 1934 the second important court deci-
sion concerning radio news was made~ The Associated Fress 
brought suit against KVOS Bellingham, Washington alleging 
2ttRivals Form as Press-Radio Improves, tt Broadcast.-
ing, VI (April 1, 1934), P• 11. 
-
3Herbert Moore, ttThe War In 'lhe Air,u Journalism 
Quarterly, XII (March, 1935), p. 45. 
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pirating of its news by the station from a member newspaper 
in the state. Judge John c. Bowen of the u.s. District 
Court in Seattle denied the injunction asked for by the 
plaintiff. 1 The AP appealed the case and the Circuit Court 
reversed the decision, 2 but on the appeal to the Supreme 
Court of the United States the decision was once more 
reversed leaving KVOS the victor. 3 While this did not 
reverse the ruling in the KSOO case, the broadcasters 
accepted it as one more step toward recognition of radio 
as a news medium. 
Early in 19 35 the U1' and INS stepped out of the 
program in order to attempt to end the cmmpetition being 
given them by the newer news services by supplying news to 
the independent stations. They never rejoined it. The 
Press-Radio bureau continued supplying news to CBS and NBC 
until December 1938 when the networks withdrew their 
financial support. Following this, both CBS and NBC set 
up their own news gathering services to supplement the 
press association reports. The next year the Associated 
Press discontinued supplying news to the bureau. In 1940 
1Associated Press v. KVOS, Inc., 9 F. Supp. 279 
(1934). 
2Associated Press v. KVOS 2 Inc., 80 F.2d 575 (1935) 
3KVoS, ·Inc. v. Associated ·Press, 299 US 269 (1936). 
81 
the Press-Radio bureau terminated its servioe. 1 
The Eirst Stage of the Struggle for 
Equal Access Won _ 
Thus far only the general area of the press-radio 
conflict has been considered. It was here that radio began 
its fight to be considered an equal with the newspaper in 
the field of news reporting. Much of the news which the 
radio newsman wanted to broadcast was made in Washington 
and more specifically in Congress. It was important, then, 
that radio have equal access to that source of news. 
It was not until 1933, according to Editor & 
Publisher, that •twashington t s first full-fledged radio 
reporter .. made his appearance in the capital. 2 He was 
Jack Levy, formerly a reporter for the United States 
Daily. His official position was Capitol reporter for 
the National Broadcasting Company. Accordipg to NBC his 
job was to cover both Houses and to telephone flashes to 
the NBC headquarters in Washington who would then transmit 
it over the network. This was not to be an attempt to 
cover everything but only the important legislation and the 
news reports would only be a few words in length. Levy was 
1chester,, op:. cit., pp. 255-263. 
2
"Ra.dio Reporter Now Covering Capitol,tt Editor & 
Publisher, LXV (April 15, 1933}, p. 11. . 
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not to make any attempt to cover the events from . the press 
galleries., but was to sit in the regular visitor's section.1 
Although this was not an attempt to gain access to 
the press galleries, it was not long before such an attempt 
was made. Late in 1933 the Columbia News S@rvice filed a 
formal application with the Standing_ Committee of Corres-
pondents for admission of three reporters to the press 
gallery of the Senate. 2 
In an editorial concerning the Columbia News 
Service application Editor & Publisher called the move an 
ttunjustified assault upon th~ free press and does not serve 
sound public policy.tt The editor went on to list five 
reasons why their application should be turned down: 
(1) Radio broadcasting in this country is not 
entitled to press privileges because it is not a 
free institution -- it is a government licensed 
instrument which is susceptible to dictation by any 
administration that wishes to use radio to serve 
partisan or special ends. (2) Radio wants press privileges equal to those 
of the newspapers, but it can't supply a news 
service to the public equal to that of the newspaper, 
owing to physical limitations of the radio medium. 
The best it can,do, in routine reporting, is to put 
1Ibid. 
2George H •. Manning, uRadio News Service Demands 
Equal Rights in Press Galleries.," Editor & Publisher, LXVI (November 4, 1933), p. 6. The Standing Committee of 
Correspondents under the rules (House Rule XXXV and Senate 
Rule IV) established by the ·speaker of the House and the 
Senate Rules Committee has the power to grant or withhold 
permission for admittance. See Appen~A and B. 
a smattering of the news on the air, thus distract• 
ing interest from legitimate newspaper news service 
and creating confused, incomplete public thought 
and intensified ignorance on public matters. (3) Radio's primary news objective is not public 
int~rest, but the profitable sale of advertising to 
sponsors of its alleged news service. 
(4) Though incapable of functioning, either by 
reason of freedom of governmental control or physical 
ability properly to cover the news field, radio would 
appropriate the newspaper 1 s right and damage, to 
whatever extent it can, established investments in 
newspaper property. 
(5) Meager reporting of routine news events does 
not contribute to public conv~nience and is against 
public policy in a democracy.k · 
As was expected, the Standing Committee of 
Correspondents denied the application of the CBS news 
service whereupon Henry A. Bellows, a Columbia vice• 
president, said he would carry the fight to the finish 
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to gain access to both Congress and the White House. To 
do this, formal application bad to be made to Senator 
Royal S. Copeland, chairman of the Senate Rules Committee, 
and Speaker of the House Henry T. Rainey because the · 
Standing Committee did not have the power to change the 
rule. Mr. Bellows was quoted by Editor and Publisher as 
saying, 
When this rule was formulated, radio broadcasting 
was not in existence. Now, however, radio broadcast-
ing has a definite status as a recognized supplementary 
means of conveying news to the public, and it would 
appear that its accredited representatives should 
1ttThe Radio Menace, 11 ~di tor and Publisher, LXVI 
(November.4, 1933), p. 6. . 
enjoy privileges similar to those enjoyed by the 
representatives of newspapers and newspaper associ-
ations.! 
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At the same time Bellows stated that the radio 
group would not ask to be allowed to use the same facil-
ities as the press people but would ask only for equal 
facilities. 2 He felt that a conference of representatives 
from the Columbia News Service, the Standing Committee of 
Correspondents, Speaker Rainey, and Se~ator Copeland to 
discuss the q1.1estion of amending the press gallery rules 
"' 
to admit radio reporters would be a way to sol~e the 
problem. 3 
This was as far as this action went becc:l-ase, as 
has been already mentioned, the Columbia News Service 
ceased operation just a few months later. From this 
time in 1934 until 1939 the Press-Radio program prevailed, 
at least as far as the networks were concerned, and this 
appears to have been enough to keep any concerted effort 
from,betn~ made to force the admission of radio reporters 
to the press gallery. 
1George H. Mannitig, .,.Radio to Carry Fight to . 
Congress for -Admission to Press Gallery, u Editor & Publishe~ 
LXVI (November ll, 1933), p. 8. . 
'. 2Ibid. 
3uwould Amend Rules of Press Gallery, u Editor & 
Publisher, -utVI. ·(November 18, 19 33) , p. 4. 
In 1939 Representative John J. Dempsey (D-N.M.) 
sponsored a resolution (H.Res. 161)~ calling for an 
amendment to Rouse Rule-xxxv1 which would admit radio 
reporters to the Press Gallery. This resolution went to 
the Committee on Rules and there it died. 2 During the 
same session of Congress~ Mr. Dempsey entered another 
resolution (R.Res. 169) which was identical to his first. 
- -This the Committee on Rules reported to the floor and it 
was considered and passed by the Rouse. 3 The passing 
of this resolution added a third clause to Rule xxxv. 4 
1 supra~ p. 73, n.2. 
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2u.s., Con~ressional Record, 76th Cong., 1st Sess., 
1939, LXXXIV, Partli, 4157. 
3u~s·~ Congressional Record, 76th Cong., lst Bess.~ 
1939, LXXXIV, Part 4, Zi>422, 4561. 
'*House Rule XXXV, Clause ffo3 
SuCh portion of the gallery of the House of 
Representatives as may be necessary to accommodate re-
porters of news to be disseminated by radio, wireless, and 
similar means of transmission, wishing to report debates 
and proceedings, shall be set aside for their use, and 
reputable reporters thus engaged shall be admitted thereto 
under such regulation as the Speaker may from time to time. 
prescribe; ana the supervision of such gallery, including 
the designation of its employees, shall be vested in the 
Standing Committee of Radio Reporters, subject to the di-
rection and control of the Speaker. u.s., Congress, House, 
Constitution Jefferson's Manual and Rules of House of 
Representatives, 84fh dong., 2d Sess., House Document 
No. 474 (Washington: u.s. Govermnent Printing Office, 
1957)' p .. 494. 
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The Senate also changed its Rule IV to admit radio re-
porters to its galleries. 1 on July 24~ 1939 the Radio 
Galleries of Congress were officially opened, a move which 
was praised by President Roosevelt. 2 
This was of course only the very beginning because 
the access gained at this time was merely access for radio 
reporters Who would do their reporting with a pencil and 
paper as the newspapermen did. The struggle to gain access -
with the tools of his trade, the microphone, the recorder~ 
the television camera was still a long way from being won. 
There were some attempts made at dramatizing the 
proceedings of Congress which bear mentioning~ because they 
were in some ways radio's attempt to show the nation and 
the government what broadcast sessions of Congress would 
be like. In December, 1944, WMCA. of New York put on a 
dramatization of the proceedings as recorded in the 
1senate Rule IV, Radio Correspondent t s Gallery 
The front row in the northeast public gallery 
shall be set apart for use of the radio correspondents. 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • The Radio Gallery shall be under the control of the 
Executive Committee of the Radio Correspondents' Associ• 
ation, subject to the approval and supervision of the 
Senate Committee on Rules and Administration. U.S. , 
Congress, Senate, Senate Manual Containing the Standing 
Rules, orders Laws and ltesolutions Affecting the 
Business of tfie unrl:ea States sena€e, 85th cong., 1st 
Sess., Senate DocUnient No. 19 (Washington: u.s. Government 
Printing Office, 1957), p. 50._ 
2nGalleries Opened in House, Senate,n Broadcasting• 
Telecasting, XV.II (August 1, 1939), p. 30. . 
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Congressional Record. The program was called "The Halls of 
Congresstt and actors portrayed the Congressmen using their 
words as recorded.. The program was very popular with the 
listening audience. -Another dramatization similar to the 
one done on WMCA was done as a public affairs offering of 
the University of Wisconsin College of the Air and was 
called uFollowing Congress.nl 
At the same time that these progr~s were on1 
Nathan· Straus 1 President of WMCA1 wrote to Senator Pepper 
of Florida stating that his station was ready to broadcast 
Congressional debates on a regular basis as soon as 
Congress allowed it. 2 Senator Pepper was co-author of a 
resolution (S.J.Res .. 145) in the Senate which, ~f passed1 
. . 
would give authorization to any station or network to 
broadcast the proceedings from the floor of the Rouse or 
Senate. 3 
This resolution was never acted upon but the sub-
ject came up again the next year, 1945, at the hearing ot 
the La Follette • Monron~y J~int C~ttee.on the 
1Ralph .M. Goldman, ••congress on the Air, u Public 
Opinion Quarterly, XIV (Winter 1950-51), p .. 749 •. 
2Ibid. 
3u.s., Con~ressional Record, 78th Cong., 2d Sess .. , 
1944, XC, Part 5, 931. 
Organization of Congress.1 Among the questions raised 
were these: (l) Should the listener be able to tune 
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into different channels to hear the proceedings in the 
Rouse·or the Senate or one of the committees as he chooses'? 
(2) Would it be nece~sary for the government to own a sta-
-
tion in order for this type of program to get on the air? 
(3) Would there have to be 'a prior announcement made of 
what was to take place for the information and convenience 
of the public?2 Again, as has happened many times since, 
the discussion lead to no action and the situation con-
tined in its status quo. 
As television began to take up more and more. of 
the nation•s time add congressional investigations began 
to be more and more prevalent in the headlines of the 
nation • s newspapers, the issue of equal access for the 
electronic media was brought more to a head. In the next 
chapter the more recent developments of the problem will 
be set forth. 
1u.s. congressional Record, 79th Cong., lst Sess., 
1945, XCI, Part 3, 300. . 
2Goldman, op. cit., p. 750. 
CHAPTER IV 
EQUAL ACCESS DEVELOPS AS A MAJOR ISSUE IN THE 
REPORTING OF CONGRESSIONAL HEARINGS 
Committee Hearings 
In the years since 1948 ~e conflict over equal 
access to legislative sessions has developed mainly in the 
area of congressional committee hearings. During this 
pe~od and even a little earlier numerous committees and 
subcommittees have allowed coverage by one or more of the 
electronic media. Prior to 1952 at least four House, five 
Senate and three joint committees had been televised. 1 
Many of these hearings were of a relatively routine 
nature, such as the 1950 hearings of the Senate Banking and 
Currency Committee on the Defense Production Act and the 
1951 hearings of the Senate Small Business Committee on 
material shortages and manpower problems. Others aroused 
great publio interest, such as the House Committee on 
Un•American Activities hearings_ during the sumner of 1948 
and the Senate crime investigation in 1951. 2 
lu.s., CoAfressional Record, 82d Cong., 2d Sess., 
1952 XCVIII, Part 0 ,A2836. · 
2Helen B._ Shaffer, ttTelevising Congress," Editorial 
ResearCh Report, I (April 20, 1~53), p. 284. . 
·89~ 
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During this time there was a diversity in the rules 
followed by the various committees. The House committee 
which investigated educational programs under the G. I. Bill 
of Rights in 1951 required the approval of all the members 
of the committee to permit any form of broadcasting. The 
Senate crime committee allowed telecasting but limited the 
number of cameras and gave the witness the right to ask,that 
I 
cameras be turned away whil~ he testified. Still others, 
and by far the majori-ty, refused fGr one reason or another 
to allow coverage of any kind except by newspaper 
reporters.1 While all the committees. which allowed radio, 
television, or film coverage caused some comment to be 
made on the issue, none of them _raised as much s~ir as the 
Senate Special Committee to Investigate Organized Crime in 
Interstate Commerce. 2 The hearings of this c~mmittee and 
the so called ttRayburn Ban" to be discu~sed later stand as 
milestones in this question of equal access to legislative 
bodies. 
The Senate Crime Committee Hearings 
-In order 1;:o understand why this committee• s hear~ngf 
created more comment on the issue of equal. access than the 
1tbid., PP• 284-285. 
~re commonly-referred to as the Kefauver Com• 
mittee. 
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other ,committee hearings, it is necessary to understand 
just how mUch of an impact on the public the televising of 
these hearings made. This is emphasized by the amount. of 
commercial time the stations were willing to cancel in 
order to cover the sessions. In New Orleans WDSU-TV and 
WNOE cancelled much of their commercial schedule during 
the time the committee was activ~ in that city.1 In 
Detroit WJBK-TV, WWJ-TV, WJR, WJBK and otber radio stations 
covered the meetings. WJBK-TV and WWJ'-TV cancelled all 
commercial programs during the morning and afternoon 
sessions and WJ'BK•TV estimated that its loss in revenue 
was about ten thousand dollars. An estimated ninety 
per cent of the city's television sets were tuned in and 
it is reported that nearly every other activity ·paused. 2 
In St. Louis the brQadcast was carried by KSD-TV which 
cancelled ten commercial shows to provide coverage for two 
days. 3 The San Francisco hearings were telecast by KGO-TV 
and KPU (TV) • Both stations cancelled all other daytime 
programs and neither of them broadcast any commercials 
lucrime Proceedings," Broadcasting-Telecasting, XL 
(February. 5, 1951), p. 81. ·. . . 
2ncrime Hearings," Broadcasting-Telecasting, XL 
(February.26, 1951), p. 56. 
3"Right of Privacy;" Broadcasting-Telecasting, XL 
(March 5, .1951), p. 55. " 
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during that time. It was estimated that they drew the 
largest daytime TV . audience to that date in San Francisco. 1 
KECA-TV Hollywood covered the hearings there for two days 
an4 ~eceived some 3000 phone calls and more than 100 
telegrams congratulating them on their fine job. 2 
Special Rooperatings done in New York in March of 
1951 indicated that the proceedings of the crime committee 
had up to 100 per cent of the TV audience at certain 
stages. For radio the ratings went as high as 26.2 of the 
two and·a quarter million sets in the metropolitan New York 
area·for the 9:30A.M. • 12 noon period. This figure 
showed a-considerable listening audience when compared 
with the normal 1.5 rating for an average day• s morning 
hours. 3 Similar high ratings were also listed by other 
.rating and research services. 4 
The following is one of the more descriptive and 
colorful accounts of the effect these telecasts had on 
1nsenate Crime !'robe," Broadcasting-Telecasting, XL 
(March 12, 1951), p. 7.2. · · 
2Ibid. 
·
3,.Tbe Crime Story,tt Broadcasting-Telecasting, XL 
~arch 26, 1951), pp. 61, 64. 
. . 
4-ttKefauver Quiz,tt Broadcasting ... Telecasting, XL 
(~pril 2,.1951), p. 68 •. 
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the public: 
I thought I knew what he meant. It d returned from 
a Florida vacation in the middle of the Senate Crime · 
Investigation Committee's New York hearings and l'd 
been flabergasted by what I'd found. I'd discovered 
the nation's largest city enthralled by a television 
performance as never before. It was almost unbelievable 
They're still trying to figure out just how many 
people dropped everything to camp in front of the TV 
screens for an entire week or more. They packed bar• 
rooms and restaurants to watch Virginia Hill. Subur-
ban housewives entertained swarms of neighbors who 
studied Frank Costello\•with bated breath. Big depart ... 
Dient stores set up TV sets for customers who wouldn't 
buy anything while former Mayor O'Dwyer was on the 
stand. Businesa suffered noticably throughout the 
week. · · 
You could see the same effect in my own office. 
High-ranking editors and department heads slipped 
away from their desks whenever possible to rub 
shoulders with secretaries and copyboys as they 
clustered about the occasional sets in the executives• 
rooms and nobody said a word about absence from duty. 
Everybody was too tensely concentrated on the drama 
flickering across the screen. 
It was news in the raw -- and the telegraph wires 
brought us word that similar scenes were taking place 
. clear across the country, wherever the networks could 
pipe the hearings. The cables reported that our 
British cousins were frankly puzzled by the descrip-
tions of what was happening in the United States.! 
United States v. Kleinman et al. 
While the committee found the public widely accept-
ing the televising of the investigations as a good thing, 
some of those called to testify did not agree with them. 
In St. Louis, James T. Carroll, "betting commissioner,'' 
1Lowell Limpus, "T~levision News Comes of Age," 
Nieman Reports, V (July 1951), p. 11. 
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balked before the television cameras. He had at first 
agreed to testify before the CPmmittee·but when he arrived 
and saw the cameras, he refused to ·answer any questions as 
long as they were on. He maintained that his constitutional 
right of privacy had been invaded. Senator Kefauver imme-
diately announced that he would recommend that the Senate 
1 ' 
cite Carroll for contempt. A court decision at this time 
on Whether the television c~era did institute a violation 
of a witnesses 1 right of privacy would have been most 
interesting, but Carroll was never cited for contempt. . He 
changed h~s mind and flew to Washington to testify, winning 
a committee concession not to allow the televising of his 
face. 2 
Two case~ of contempt of Congress involving the use 
of television, radio, and newsreels, however, did get to 
the courts. The courts' ruling in the cases were directly 
opposite on this issue. Cleveland witnesses Morris 
Kleinman and Louis Rothkopf were prosecuted for contempt of 
Congress for refusing to testify before the ~enate Crime 
committee. They refused "on the grounds that their 
· ~'Right of Privacy," Broadcasting-Telecasting, XL 
~arch 5,.1951), p. 55. . 
2nThe Crime Story,n Broadcasting-Telecasting, XL 
March 26,.1951), pp. 61, 64. . 
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constitutional rights would be violated since they were 
compelled to testify while being subjected to television 
and newsreel cameras·, and other apparatus •••• ul They 
. 
were tried in United.States District Court, District of 
Columbia and found not guilty. The court ~led~ 
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The only reason for having a witness on the stand, 
either before a committee of Congress or before a 
court, is to get a thoughtful, calm, considered and, 
it is hoped, truthful disclosure of facts. That is 
not always accomplished, even under the best circum-
stances. But at least the atmosphere of the forum 
should lend itself to that end. 
In the cases now to be decided, the stipulation 
of facts discloses that there were, in close proximity 
to the witness, television cameras, newsreel cameras, 
news photographers with their concomitant flashbulbs, 
radio microphones, a large and crowded bearing· room 
with spectators standing along the wall, etc. The 
obdurate stand taken by these two defendants must be 
viewed in the context of all of these conditions. 
The concentration of all of these elements seems to 
me necessarily so to disturb and distract any witness 
to the point that he might say today something that 
next week he will realize was erroneous. And the mis-
take could get him in trouble all over again. 
• • • • • • • • • • • • • • • • • • • • • • • • • • •• • • Under the circumstances clearly delineated here, 
the court holds that th~ refusal of the defendants to 
testify was justifie~ and it is hereby adjudged that 
they are not guilty. · 
1united States v. Kleinman et al., 107 ~.Supp. 407 
(1952). 
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United· States v. Moran 
James J. Moran, former first Deputy Fire 
Commissioner of New York City was convicted of lying to 
the Senate Crime Committee by the United District Court of 
the Southern District of.New York. He took an appeal of 
the perjury conviction to the United States Cou:rt of Appeal 
in New York. Chief Judge Swan dismissed. all five claims 
which Mo:ran advanced as grounds for a reversal of his con-
viction. one of the five claims w~s that with the presence 
of television cameras and photographers the commission•s 
hearings could not be regarded as a competent tribunal. 
The court ruled in regard.to this: 
• • • nor was the hearing so lacking in decorum c 
because of the microphones, television cameras and 
photographers that it can not be regarded as 1 a 
competent. tribunal.' Opinions may differ as to 
whether such procedure is better calculated to 
aChieve publicity for the investigators than to 
pr~t~ ~h~i~ ~nye~t~giltiop.s,. ,Bllt.on the record, . 7 
before us no facts have been prov~d which would justify holding that the tribunal was incompetent.l 
Crime Committee Hearing Reports 
In April of 1951 the Senate Grime Investigating 
committee presented its third interim report to 
1united States v. Moran, 194 F. 2d 623 (1952) • 
. . 
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Congress. 1 Because the committee was conscious of the tre-
mendous effect the televising of its sessions was having on 
the country, it included in this report a statement giving 
their findings and views on the subject. The committee re-
corded the estimated number of viewers in New York as upward 
of thirty million and said these telecasts "had a most 
salutary effect in awakening the public to the menace of 
organized racketeering that now confronts our national 
life.n It was felt by the committee that because the pub-
lic was able to see and hear these "notorious hoodlums to 
whom it was, in one form or another, paying tributett it' 
could determine ,for itself the kind of influence these men 
had on society and whether they should be allowed to con-
tinue to grow more powerful. 2 
The committee recognized in the report the possi-
bility of an invasion of the right of privacy but also 
felt that television could be a tremendous power for good 
and superb as a means of public education. 3 
1u.s., Congress, Senate, Special Committee to 
Investigate Organized Crime in Interstate Commerce, Third 
Interim Re2ort, Report No. 307, 82d Cong., 1st Sess., 
1951, pp. 4-25. 
2Ibid. 
3Ibid. 
-
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The final report of this committee was presented 
in Congress in August 1951.1 Again because of the im-
portance of the subject and the fact that this committee 
had done so much work in the area of televising of com-
mittee hearings, a section ~as included covering the sub• 
ject. In discussing the question the committee reported 
in regard to the fact that the hearings were public: 
If hearings are to be conducted in public, 
obviously public access to the proceedings cannot 
be limited to those who are able to attend in person. 
No one can object to having reporters present who 
report everything they believe to be of public inter-
est irrespective of whether the witness likes it or 
not. No serious objection has been raised to the use 
of flash-bulb photo.graphs for newspaper publications 
and the use of radio to broadcast public hearings has 
been a common practice. Newsreel cameras present the 
most difficult problem because·of. their bulk and the 
brilliance of the lights required for their use• 
All of these media of news collection and dissem-
ination have be~n in use for many years. Adding 
television merely has the effect of increasing the 
number of people who can actually see the proceedings. 
Television cameras are quiet and unobtrusive and they 
require oonsiderably less light than newsreel 
cameras.,Z 
The report went on to recognize again the rights 
of the witness but the committee felt that the tiwitness 
does not have any inherent right to interfere with the 
rights of the public in this regard. u Because of this, 
1u.s., Congress, Senate, Special Committee to 
Investigate Organized Crime in Interstate Commerce, Final 
Report, Report No. 725, 82d Cong., 1st Sess., 1951. 
2 Ibid., p. 99. 
-
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the report continued, it is the responsibility of the com• 
mittee conducting the hearing to maintain tta fair and 
equitable balance between the rights of both the public 
and the witness. ul 
Another issue was brought out in the report which 
up till then had not been covered to ~y extent. That was 
the problem of whether-there should·he commercial sponsor-
ship of a broadcast of a committee hea~ing~ The report 
stated: 
Unlike most public-interest programs, a congressional 
hearing if fully broadcast, occupies long periods of 
time, often· extending over several days. During this 
period, a radio or television station or network, in 
order to carry the ·hearings, is required to cancel 
all of its regular commercial programs. This involves 
not only loss of revenue but also, in some cases, the 
payment of cancellation penalties. Seldom can a 
station or network afford to bear this enormous 
financial burden.Z 
Because of this the committee's recommendation 
was in favor of commercial sponsorship but urged discre~ 
tion in choosing the sponsors. 
Included in the report was the code adopted by the 
Crime Committee covering the use of sponsored radio or 
television at its;.·hearings and a suggestion that this 
proposed code might be adapted by all Senate 
1 Ibid., p~ 100. 
2Ibid~, pp. 10l•lOZ. 
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committees. 1 
The Rayburn Ban 
The House also was not silent on the question of 
equal access for rac:ij.o and television.. In January 1951 
Representative J.K. Javits (R-Lib-N.Y.) entered a resolu-
tion (H.Res. 62) into the House calling for radio and 
. . . . ~ 
television coverage of the important sessions of the House.:t. 
In April of the same year Representative Arthur C. Kleih 
1Froposed code of conditions covering use of 
sponsored radio or television at hearings. 
1) No sponsor, not specifically approved in writing by 
the committee or its representative, Shall be used. 
No sponsor shall charge more than is usually 
charged. 
2) No commercial announcement shall be made from the 
committee room. 
3) Breaks shall be limited to 10 seconds for identifica-
tion. 
4) No comment or commercial shall be made during a 
testimony or interruption in a testimony. 
5) Commercials shall be made during pauses or inter- · 
missions -- no longer than one minute and they shall 
be of institutional character with no reference to 
the hearings. 
6) No local station shall interrupt to give a local 
commercial. 
7) A network or station may make a complete break at 
any time. 
8) An announcement at the beginning and end of broad-
cast shall be made such as -- this hearing was 
brought to you as a public service by X Co. in 
cooperation with X T•V Network. 
Ibid., p. 102. 
-
2u.s., Confressional Record, 82d Gong., 1st Sess., 
1951, XCVII, Fart , 200. 
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(D•N.Y.) introduced a bill (H.R. 3656) proposing the estab-
lishment of congressional owned-and-operated short-wave 
stations Which, would broadcast the proceedings of the 
Senate, the House and their committees.1 Both of these 
went to the Committee on Rules and died there. 
The House Subcommittee investigation of the 
Elizabeth, New Jersey plane crash in February 1952 was 
scheduled to have television and radio coverage. The day 
they were to begin, House Speaker Sam Rayburn made his 
now famous interpretation of the House Rules. This in 
effect banned all radio and television coverage of any 
House committee session2 which included the one just men--
tioned. 
Rayburn defended his interpretation on the grounds 
that the House rules, which the Speaker administers, are by 
rule made the rules of the committees and their sub-
committees,3 and that inasmuch as there were no specific 
. lu.s., Co~~ressional Record, 82d Cong., 1st Sess., 
1951, XCVII, Part , 3708. · 
2u.s., Congressional Record, 82d Cong., 2d Sess., 
1952, XCVIII, Part 1, 1334. 
3aule XI 25 (a) The rules of the House are the 
rules of its committees so-far as applicable, except that a 
motion to recess from day to day is a motion of high privi-
lege in committees. Committees may adopt additional rules 
not inconsistent there with. U.S •. , Congress, House, 
Constitution of Jefferson's Manual and Rules of the House 
of Re,resentat!ves, 84tfi cong., Zd Sess., House Document 
No. 4 4 (Washington: U.S. Government Printing Office, 
1957), p. 364. 
/ 102 
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rules Which authorized~~e use of radio~ television, film 
\ 
or recording equipment, the use of any of these would be in 
contradiction to the House precedents in such matters. 
This move brought immediate reaction both from 
other legislators and from the industry. Representative 
Javits tried to get his resolution (H.Res. 62) loose f~ 
the House Rules Committee by means of a petition, but to 
no avail. Two new resolutions (H.Res. 538 and 540) calling 
. . 
for rule Changes were placed in the hopper by Representa• 
tives Fatrick J. Billings (R-Calif.) and George Meader 
(R-Mich.).1 Both of these-went to the committee on rules 
.. 
and died there. 
Representative Meader made several remarks in 
support of broadcasting and televising committee hearings 
when he introduced H.Res. 540. He said that in the light 
of the fact that there is a tendency toward bureaucracy 
in our government the "dissemination of news concerning 
the activities of congressional committees assumes trans-
cendent i.lnPortance. n In a democracy, where the people 
are the ultimate sovereigns, they can not act intelli-
gently unless informed. Television is unique because 
it is, "perhaps, the most effective formtt of transmitting 
1u.s., Congressional Record, 82d Cong., 2d Sess., 
1952, XCVIII~ Part 2, 1S73. 
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the news. It gives the person the impression that be is 
actually there. Television is a form of primary record 
which is ndifficult, if not impossible except by editing, 
to distort.n1 
Representative Emanuel Caller (D-N.Y.) at this 
-
time introduced a resolution (H.Con.Res. 201) calling for 
-
the creation of a special joint Senate-Hous~ committee to 
study the 1946 Congressional Reorganization Act. 2 This 
act, among other things, provided for the opening of all 
hearings conducted by the standing-committees or their 
subcdmmittees to the public. 3 
From the industry also came strong criticism of 
the ban by Rayburn. The following are excerpts from some 
of the remarks made at the time: 
Frank Stanton, CBS president -- The American 
public will be deprived of an opportunity for 
accurate and first-hand reporting of Congressional 
hearings. • • • 
1 u.s.,. Confessional Record, 82d Cong., 2d Sess., 
1952, XCIII, Part , 1568-1570. 
2u.s., Congressional Record, 82d Cong., 2d Sess., 
1952, XCVIII, Part 2, 1631. 
3sec. 133(£) All hearings conducted by standing 
committees or their subcommittees shall be open to the 
public, except executive sessions for marking up bills or 
for voting or wh_ ere the committee by a majority vote orders 
an executive session. U .. S., Statutes at Large, LX, Part 1, 
831. . 
Thomas Velotta, vice president in charge of 
news and special events of ABS -- The responsible 
broadcaster and telecaster has fully proved that his 
only purpose in broadcasting or televising such 
proceedings is to amplify the knowledge of the 
American citizen concerning the actions of his 
representatives in Washington. 
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Chris J. Witting, director of the DuMont Tele-
vision Network -- Television has covered Congressional 
committee hearings and given impetus to the cause of 
a well-informed citizenry. It is the public which 
will suffer most by the Speaker's ruling, which is 
a serious blow to electronic journalism. 
Jim Borman, President of National Association 
of Radio News Directors -- In view of constitutional 
·guarantee of people• s right to know, we submit there 
is no qU.estion whether authority exists to permit 
radio and TV broadcasts of this nature b~t rather 
question whether they can be prohibited. 
Broadcasting-Telecasting called the Rayburn ban a 
nbold excursion into censorship in violation of broad-
casters' rights under the First Amendment," but sug-
gested it might have been a· good thing if it brought the 
whole issue to a head. 2 
In a letter to Speaker Rayburn the executive 
committee .of the Radio Correspondents' Galleries called 
the interpretation a "discrimination against two of the 
. ' 
major media for news dissemination, n and said that "it is 
lquoted in Dave Berlyn, nr.ocked Out, 11 Broadcasting ... 
Telecasting, 'XLII (March 3, 1952), p. 31. 
2nit' s 1952, Mr. Rayburn,tt Broadcasting-Telecasting 
XLII (March 3, 1952), p. 30. 
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easily demonstrated that the constitutional rights of wit-
nesses are better protected by full radio and television 
coverage than by the traditional kind of press coverage."1 
Report of the American Bar Association 
Even though much of the spoken and written comment 
on the Rayburn ban was in criticism of it, there was also 
strong support for it. Immediately following this move 
by Rayburn the American Bar ~_ssociation House of Delegates, 
the policy making body of the law group, adopted a report 
which read in part as follows: 
Resolved, that the American ~ar Association con-
demns the practice of televising or broadcasting the 
testimony of witnesses when called before investigating 
committees of Congress and recommends that appropriate 
action be taken to restrict or prevent it.2 _ 
The report also noted with approval the pending 
efforts in Congress designed to frame a code of procedure 
for congressional hearings which would eliminate some past 
criticisms. 3 
laecorded in u.s., Cof:ressional Record, 82d Cong., 
2d Sess., 1952, XCVIII, Fart , 1568. 
2American Bar Association, Annual Re-eorts of the 
American Bar Association, Report of the Spec1al Committee 
on Television and Broadcasting Legislative and Judicial Pro 
ceedings (Chicago: American Bar Association, 1952), p. 611. 
3 - < Ibid,, p. 608. 
---rr-______________ ·-
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The McCarran Resolution and Others 
As has already been shown, the Senate did not have 
any specific ruling on the issue of broadcasting or tele-
vising committee hearings but rather left the decision in 
each casa to the committee and sub-committee chairmen. 
After the decision by Rayburn and the publishing of the 
A.B.A. report, some moves were made in the Senate to pro-
hibit the use of the electronic media. Senator Fat A. 
McCarran (D-Nev.) authored a resolution (S.Res. 319) which 
would com.Pletely/. eliminate any use of radio, television or 
photography during hearings.l 
During and following this period numerous resolu-
tions were entered into both houses of Congress having to 
do with radio and television coverage of committee hearings, 
the rights of the witness before a connnittee, the committee 
chairman's ability and right to decide which media to allow, 
lr.ne resolution provided that no standing, select ox 
special committee or any of their subcommittees shall req~ 
or .allow: 
a) any photographs to be taken in the room of the in-
V\.a.Stigation, 
b) any photograph of- anyone to testify in the room . 
either before, during,_ or after without the person's per-
mission, _ 
c) any witness to give· his te·stimony or picture over 
wire, radio,· sign, sigt!al, picture, or sound, 
d) any recording of the testimony, except by the 
official recorder, -
e) any part of any recording of the testimony over the 
air. -
u.s., Congressional Record, 82d Cong., 2d Sess., 1952, 
XCVIII~ Part 4, 5394. 
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and the problem of commercial sponsorship of such programs.1 
The majority of these resolutions did not get out of the 
respective rules committees and the few that did, did not 
get past the floor of the house concerned. 
During the 83rd Congress, Joseph w. Martin, Jr. 
(R-Mass.) was Speaker of the House. He had spoken many 
times in favQr of radio and television coverage and had 
himself challenged Rayburn's decision. 2 Speaker Martin, 
therefore, left the decision wholly up to the committees. 
In 1954 the House Committee of Un-American Activities 
adopted rules of procedure which covered the use of 
television3 in keeping with Martin's philosophy that the 
committee should decide the issue for itself. 
1see Appendix c. 
2u.s., Congressional Record, 82d Cong., 2d Sess., 
1952, XCVIII, Part 1, 1334. 
3Text of Rules of Procedure adopted by Committee on 
Un•American Activities July 1, 1953 
XIII·. Televised Hearings 
A. If a hearing be televised: (1) Television facilities in the hearing room shall 
be restricted to two cameras, the minimum lighting facil-
ities practicable, and the television production shall be 
available on a pool basis to all established television 
companies desiring participation. (2) Telecasts of committee hearings shall be on the 
basis of a-public service only, and this fact shall be 
publicly announced on television in the beginning and at 
the close of each telecast. No commercial announcements 
shall be permitted in any instance. 
B. Upon the re~est .of a witness that no telecast be 
. made of him during the course of his testimony, the 
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Senate Rules Subcommittee Hearings 
In June 1954 the Senate Rules subcommittee, which 
was holding hearings on the whole matter of congressional 
investigating committee procedures, heard testimony on the 
subject of radio and television coverage. Among the 
resolutions being considered were S.Con.Res. 86 by 
Senators Olin D. Johnson (D-s.c.) and John c. Stennis to 
-
prohibit all television coverage; S.Res. 256 by Senator 
Estes Kefauver (D-Tenn.) to leave the decision up to the 
-
committee chairman and agreement by the witness; S. Res. 249 
by Senator Wallace F. Bennett (R-Utah) to ban commercial 
sponsorship of cOmmittee television.1 . 
During the first~~ three days of testimony the 
committee heard Senators testify on investigating procedure, 
some speaking in opposition to television coverage. The 
strongest opposition was given by Senator Bennett whose, 
remarks may be swmnarized as follows: 
chairman shall direct that television cameras refrain from 
photographing the witness during the taking of his testi• 
mony. u.s., Congzessional Record, 83rd Cong., 2d Sess., 
1954, c. Fart 2, 287. 
1u.s., congress, Senate,.subcommittee of the 
Committee on Rules and Administration, Hearing on Rules of 
Frocedure for Senate Investi~ating Committees, 83rd Gong., 
2d Sess., 1954, Part 1, pp. , 7, 9. Cited nereafter 
as Senate Subcommittee on Rules, Hearing on Rules, 1954. 
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1. Omission of material from the broadcasts will 
distort the ttreal pictureu of the congressional work-
day; 
2. Broadcasting destroys the tttotal atmosphere 
of the committee proceedingstt; 
3. It encourages ••brashness anc:t scene-stealingtt; 
4. It raises the question of the violation of 
the right of privacy of a witne~s; 
5. It opens the door to abuse of senatorial 
immunity; 
6. It works to the .advantage of the party which 
. 
through control of the committees frequently can 
determine when and what shall be broadcast.1 
Durin~ this time neither the NARTB nor the broad-
casting industry were remaining quiet and in August 1954 
they were given a chance to present their arguments in 
favor of equal access to the Senate Rules subcommittee. 
Their strongest protests came against those Senate resolu-
tions which would prohibit all radio and television 
coverage_of open committee hearings, would ban commercial 
sponsorship of such coverage, and would allow the witnesses 
to refuse to . be televised. Their arguments may be StlJD!'Qar-
ized as follows: 
1senate Subcommittee on Rules, Hearing on Rules, 
1954, ~art 2, pp. 69-74. 
On sponsorship: 
1. Broadcasters have sufficient integrity to 
insert commercials tactfully and in good taste; 
2. They are able to recognize the problems 
involved in selecting certain types of sponsors 
and will choose only desirable ones; 
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3. The industry is willing to work with Congress 
in setting up standards; 
4. Traditional rights of Congress to run com-
mittee hearings its own way will not be hindered; 
5.. Radio and television should be able to gain 
profits from reporting news as newspapers do. 
On radio and television coverage: 
1. Radio and television should have the same 
access as other media, even to the houses of Congress; 
2. Radio and television present only a true 
picture of committee procedures; 
3. It is not the media's fault if some partici-
pants ham it up; 
4. Capitol hearing rooms need to be remodeled to 
make television more unobtrusive; 
5. There is nothing distracting about. it; 
6. The pooling of equipment and new camera 
techniques reduce personnel and equipment. 
.. - -···- ··-- - . ··-·--
- -----------~----
On the rights to televise and record witnesses: 
1~ Witnesses should have no say in the matter; 
2. If one media should be barred because of a 
nervous or distraught witness, then all media should 
be; 
3. Television cameras can be hidden so that 
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their presence will not even be known to the witness. 1 
On January 6, 1955 the Senate Rules subcommittee 
published its report and recomnendations. 2 The committee 
found that the most important considerations relevant to 
the problem were: 
The dignity and effectiveness of legislative,proceed• 
ings; the interest of the public in viewing congressima.l 
activity; the interest of witnesses in protection 
against physical harrassment while testifying; and the 
asserted right of each news medium to equal access to 
the news.3 -
The committee was of the opinio~ that because of 
the technical advances in the industry and with the 
installation of up•to-date facilities in the capitol most 
of the objections on the grounds of disturbance could be 
1senate Subcommittee on Rules, Hearing on Rules, 
1954, Part 9, PP• 551-606. 
2u.s., Congress, Senate, Committee on Rules and 
Administration, Rules of Procedure for Senate Investi2atin2 
Committees, 84th Gong., 1st Sess., 1~5;,, Senate Rept. No. --z 
to accompany S.Res. 17. -
3 9 ' Ibid., P• 2 • 
-
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done away with. The report went on to say, 
It has been poi.nted out that objections to the presence 
of these news-gathering agencies are rooted more in 
their novelty than in their inherent qualities; that 
the .American public is entitled to see and hear its 
representatives at work; that no news-gathering agency 
is entitled· to preference over the others; and that 
the test of ttme will satisfy Congress that radio, 
motion pictures, and TV are intruders no more objection· 
able than the reporter scribbling at the press table, 
or the still photographer discharging his flash bulb .1 
Even with this the committee was hesitant as to the 
effect the television camera might have on some witnesses, 
so made provision for it in its recomnendations which were 
as follows: 
(1) That the Senate adopt the rule that a witness may 
request, on grounds of distraction, harassment, or 
physical discomfort, that during his testimony, 
television, motion picture, and other cameras and 
lights not be directed at him, such request to be 
ruled on by the committee members present at the 
hearing. 
(2) That the Committee on Rules and Administration 
study the practicability of installing up-to-date 
facilities suitable for the unobtrusive coverage of 
committee hearings by the various communications and 
news media.2 
These recommendations were included in a Senate 
resolution (S.Res. 17) whiCh was placed on the Senate 
calendar. 3 ~It was pa~sed over several ttmes, was sent 
1Ibid. 
-
2 Ibid., P•. 30. 
3u.s., CoPf!essional Record, 84th Cong., 1st Sess.) 
1955, CI, Part 1, ol. 
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back to the committee and died there. 
House Rules Committee Hearings 
When the 84th Congress convened in January 195~, 
Sam Rayburn once again became Speaker of the House and 
promptly barred radio and television coverage of House 
committee hearings-again.1 Protest came immediately 
from Presiden~ Fellows of the NARTB and others in the 
industry. Support came from a fellow Representative, 
Leo W. O'Brien who in a twenty-minute address gave his 
opinion of the situation. As one with experience2 in the 
field of broadcasting, he felt television would turn com-
mittee meetings "into a show• and that the show would have 
to compete with other shows for an audience. He also felt 
that Congressmen with media experience would make a far 
better showing to the public than those who didn't. 3 
In an attempt to remove the ban on radio and 
television, Re~resentative George Meader (R-Mich) 
l U.S., Cone2essional Record, 84th Gong., lst Sess., 
1955, CI, Part I, 8. 
2aepresentative o'Brien was a newspaper reporter 
for 30·years prior to entering Congress. He was a radio-
TV news commentator and a director of WROW•AM-TV, Troy, 
New York. nRayburn TV Ban Supported by Congressman-
Broadcaster,n Broadcasting-Telecasting, XLVIII (February 14 
1955), P• 76. -
3u.s., Con~ressional Record, 84th Cong., 1st Sess·., 
1955, CI, Part 1, 17. 
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introduced a resolution (H.Res. 99) into the House which 
-
would amend House Rule X!25 to allow microphone and camera 
coverage at the discretion of the committee concerned.1 
During the last week in February 1955 the House Rules 
Committee heard two days of testimony on this resolution. 
In support of the resolution it was stated that 
such broadcasts and telecasts would help acquaint the 
public with the activities of Congress, allow other 
Congressmen to watch the hearings, publicize the work of 
the committees and present both sides of the issue. 
In opposition to the resolution it was suggested 
that most Congressmen have big enough egos already without 
putting them before cameras, radio and television, newsmen 
from these media can come and write the material if they 
want it, the broadcast companies slant the news, it might 
cause new criteria for the electing of Congressmen to be 
set up, and the television camera is not truthful because 
it can be used by both the demagogue and clown as well as 
the honest person. 2 
1u.s., Con!ressional Record, 84th Cong., lst Sess., 
1955, CI, Part 1, 94. . 
2ttaouse Rules Group Sets Closed Meet to Consider 
Televising of Hearing, n Broadcastin~-Telecasting, XLVIII (MarCh 7, 1955), pp. 74-75. c.f. u;s., Con~ressional Raxmd 
84th Cong., 1st Sess. 1 1955, CI, 494, 636, 637, l44Z-l445. 
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The findings of the committee were eonsidered at a 
closed session on March 8~ 1955 and subsequently the resolu· 
tion was turned down by the House Rules Committee. 
Standing at Present 
Since 1955 other resolutions pertinent to the 
issue of equal access have been introduced to either the 
House or Senate1 but none have proved successful in chang• 
ing the situation. To the date of this writing the Rayburn 
interpretation of the House Rules still remains the guide 
for the House. In the Senate the decision is left up to 
the discretion of the individual committees and the wit-
nesses are always given an opportunity to refuse to be 
televised~ filmed, or recorded while giving testimony. 
1see Appendix c. 
CHAPTER V 
EQUAL ACCESS ON THE STATE AND LOCAL LEVEL 
Some Foreign Examples 
Some of the examples often cited by proponents of 
equal access come from outside the United States. New 
Zealand is said by some to.be the first country ever to 
broadcast the proceedings of its legislature.1 It all 
began in 1936·when the Labor Party Prime Minister felt 
. 
that the conservative-dominated press was not giving his 
party fair news coverage. He appointed himself Minister 
of Broadcasting and bad the proceedings of the House of 
Representatives broadcast daily over the government-owned 
station 2-YA. Some changes in parliamentary practice were 
made, such as selecting an equal number of speakers from 
both parties to speak on each issue, .. and sharing equally 
the times which had the largest number of listeners. Pub-
lic response was favorable. United States Representative 
John M. Coffee attributed an increase f~m 45-92 per cent 
1Ralph M.. Goldman, ttcongress on the Air, tt Public 
Opinion Quarterly, XIV (Winter, 1950·51), p., 746. 
-116-
117 
in New Zealand vottng directly to interest aroused by broad-
casting.1 
In 1946 broadcasts from the Australian Parliament 
were begun over the government-owned radio station. Six-
teen hours weekly were divided between the Senate and the 
House. In a poll taken after the broadcasts were begun 
over two-thirds of the people surveyed wanted the broad-
. 2 
casts continued. These examples, while on the national 
level, were mentioned here because they compare in size 
of available audience more with our state legislatures 
than with the national legislature. 
Saskatchewan put its proceedings on the air early 
in the spring of 1946 on a commercial basis from station 
CKCK in Regina for one hour a day. They made no alteration 
or disruptions in their procedure and the public appears 
to have resp~nded favorably. 3 Also in Canada the City 
Council of Hamilton, Ontario began regular broadcasts in 
1949. 4 
1Ibid. 
-
2 747. Ibid., p. 
-· 
3 ~., p. 748. 
. 4Ibid., cf. Mcintyre, "Hamiltonians Enjoy City 
Council Broadcasts,n American City, (October, 1949), p. 114 
Early State and Local Broadcasts 
in the united States 
The process of gaining equal access on the lowe~ 
levels has been stmilar to that on the national level. 
118 
In 1934 the Yankee Network applied for radio membership to 
the press gallery of the Massachusetts Legislature. Richard 
D. Grant, editor of Yankee Network news service, first 
applied to the executive committee of the Massachusetts 
State House Press Association but was refused. Grant then 
appealed to the Massachusetts Legislative rules committee 
who, after refusing him once, gave him use of a room next 
to the newspaper reporters. 1 While this was not full 
access as is desired today, it was a start in that direc-
tion. 
One of the earliest actual broadcasts of a local 
governing body was done in New York. WNYC broadcast the 
opening ceremonies of the City Council in 1938. Because 
of the great interest shown by the public, th~ broadcasc. 
was continued. The station aired the whole meeting from 
beginning to ·end. The program was carried regularly from 
January 1938 to April 1939. Then the council p~ssed a 
·. 2 
resolution forbidding ~y mote broadcast$. the Freedom 
luRadio Mep Admitted to Press Gallery, u Editor & 
Publisher, LXVII (May 26, 1934), P• 14. · 
2Goldman, PP• cit., p. 748. 
\ 
\ 
\I 
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of Information Committee of Sigma Delta Chi in 1958 reported 
that the New York City Council still refuses to permit radio 
and television coverage of its sessions. One of its reasons 
was that the councilmen might make grammatical errors •1 
In 1945 a series of short programs was initiated in 
the Connecticut state capitol. The broadcasts were not of 
the actual proceedings but originated just outside the 
chambers and con$isted of debates and addresses by members 
of the House. Early in 1947 a special radio room was set 
aside for the program. It was discontinued in 1948.2 
Recent State Broadcasting 
In '1952 William L. Day, a member of the staff of 
the Illinois Legislature Council made a survey of the use 
of radio and television by state legislatures. He re-
ceived answers from all but two of the forty-eight states 
and his report showed that except for special events such 
as the message of a Governor, few state legislatures had 
ttgone on the airu regularly. 3 Arkansas, Georgia, and 
luReport of the Advancement of Freedom of 
Information Committee .. Part II, n Simna, Delta Chi News, 
(January, 1958) ,- p. 30. · 
2 . . Goldman, op. cit., p. 748. 
· 3william L. Day, "Legislative Broadcasting and 
Recording,u State Government, XXV (October, 1952), pp. 225. 
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Virginia reported that parts of proceedings were broadcast 
~rom time to time usually from tape recordings made during 
the session. In Wisconsin committee hearings were occasion• 
ally recorded and broadcast later by the University of. 
Wisconsin radio station.1 
At this ttme one of the most successful broadcasts 
of a state assembly was done in Oklahoma. Paul. Harkey, a 
member of the Oklahoma House of Representativ~s, called it 
"one of the greatest public services that could be rendered 
by a communications medium for the benefit of good govern-
ment."2 
When WKY-TV, Oklahoma City, first asked for 
permission to televise the sessions of both houses, the 
request was not reQeived too enthusiastically either by 
the Legislature ·or the press of Oklahoma. After a 
thorough discussion, the House Committee on Rules and 
Procedures granted permission and WKY-TV televised the 
opening session of the 23rd Legislature. After the first 
two telecasts, most of the opposition faded away. A strong 
positive reaction came from the public. One of the more 
immediate results was an improved decorum. While there 
2Faul Harkey, uTelevising the Legislature in 
Oklahoma," State Government, XXIV (October, 19 51) , p. 249. 
-- ----- -- --- ---
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was no real lack of it before, the absence of the ••cus~(nilCILrYI 
reading of newspapers while in session, feet on the desks, 
small caucuses held in the aisles, etc." was noticeable 
when the cameras were on. Some of the members -also would 
groom· themselves more carefully and individualistically 
I!) 
showing up in bow ties, cowboy boots, or figured shirts 
for speedy identification on the floor. 1 
During these broadcasts, commentary was. added when 
needed by one of Oklahoma's radio reporters. With him sat 
the Chief Clerk of the House of Representatives to help 
clarify for the listening audience some of the difficult 
procedural situations into which a legislature can get 
themselves. The floor leaders of the respective houses 
tried to make sure that there were matters of public 
interest on the floor during the hour-long broadcast. 2 
WKY ~TV still carries such programs wl:len there is 
something of particular importance on the floor. In 
February 1959 they televised two days of debate from the 
Senate and the House. The issue under discussion was the 
repeal of prohibition. Governor J. Howard Edmondson 
watched the progress of the debates on television and 
1Ibdid.; 
2Ibid. 
- - -- ~ - -
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from time to time telephoned $Uggestions to the debaters. 1 
Still other more recent cases where radio or 
television has gained access on the state level have been 
reported. In 1955 WGAR, Cleveland, succeeded in persuading 
the Governor o~ Ohio to revers~ a ban he had imposed on 
tape-recordings at a public hearing. 2 Also in 1955 the 
Oregon Legislature adopted new rules Which gave radio-TV 
newsmen full equality in covering the sessions. Both live 
and tape broadcasts will be permitted in committee hearings 
with the approval of the chairman. 3 
The following year the West Virginia legislature 
authorized radio and television coverage of its opening 
joint session. The program was produced by WZAZ-AM-TV of 
Huntington and fed to seven radio and four television sta-
tions across the state.4 The Florida House of Representa• 
tives was op~ned to television in May of 1958 after the 
luPolitical Coabh,u Broadcasting-Telecasting, LVI 
(February 23, 1959), P• 58. 
2nReport of the Advancement of Freedom of Informa-
tion Committee, .. The Quill, (December, 1955), p. 36. 
3noregon Legislature Accords Coverage Rights to 
Radio-TV,u Broadcasting-Telecasting, XLVIII (February 1, 
1955), P• 75. -
4.'Report of the Advancement of Freedom· of Informa-
tion Committee,n The Quill, (December 1956), p. 34. 
------------·-
.. -~ .. 
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Rules Committee made a unanimous recommendation to permit 
it. 1 Also in Florida, Attorney General Richard w. Ervin 
ruled that television and newspaper photographers should be 
permitted to cover administrative hearings. His opinion 
rejected the idea that television detracted from the dig-
nity and decorum of the proceedings. 2 
The most recent case of access gained on the state 
level was in Indiana. On March 11, 1959 Governor Harold w. 
Handly signed Indiana bill (HR. 548) declaring that the 
-
state is opposed to secrecy in public hearings. Included 
is the right to broadcast all public hearings of admin-
istrative bodies in the state.3 
In New York State, however, just the opposite 
occurred. In 1952 Governor Dewey signed a bill passed by 
the Legislature prohibiting the televising or radio 
boradcasting of official hearings at Which witnesses were 
• < • 4 
required to testify under subpoena. In 1959 bills were 
1nReport of the Advancement of Freedom of Informa• 
tion Committee - :Part II," Sigma Delta Chi News, (January, 
1958)' p. 30. 
2uFlorida Legal Opinion Supports Hearing Photocr,.._:Rrit"l'Vff' 
The RTNDA-Bulletin, Vol. XIII (January 1959), PP• 3-4. 
-
3!~oosiers Get Access, u Broadcasting-Telecasting, 
LVI (March 16, 1959), p. 122 •. 
4Joseph Costa, "Does Press Freedom Include 
Photography?" Nieman Reports, V (VI) (October, 1952), p. 4. 
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entered into both houses which would have allowed coverage 
of such committee meetings at the discretion of the 
presiding officer, but the bills were still in committee 
when the session ended. 1 
According to recent information put out by NARTB, 
approximately half of the state legislatures now permit 
some form of broadcast coverage of their proceedings.2 
Recent Local Broadcasting 
Radio and television stations in many communities 
have 'applied for permission to broadcast meetings of city 
. . 
councils, school boards, and county supervisors. In most 
cases permission was granted while in some the officials 
refused. 3 San Francisco, for example, has opened the pub-
. . 4 lie meeting of· its board of supervisors to broadcasters. 
In Minot, North Dakota KLP.M has been carrying a broadcast 
of the local council for about five years. It took several 
years before they managed to get the council's approval 
1nN.Y. Access Bills,tt Broadcasting-Telecasting, 
LVI (April 6; 1959), p. 66. . : 
2nThe People•.s Right to Know,u Public Information 
material from the National Association of Radio and 
Television Broadcasters, December 12, 1957, p. 6. ~eo-
graphed.) · 
3ttReport of the Advancement of Freedom of Informa-
tion Committee,n 'l!he Quill, (December, 1956), p. 34. 
4Ibid., p. 5. 
·~ 
,r. ---~ 
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but once received, they had a successful broadcast. KLP.M 
covers the sessions from beginning to end. 1 The Council 
of San Jose, California allows station KEEN to cover its 
sessions. The station records the entire meeting and then 
edits them to fifteen minutes with brief announcements 
between them to maintain continuity. 2 
In 1951 an interesting case on this subject was 
heard before the New Jersey Superior court. The action 
was brought by the Asbury Park Press, Inc., and a taxpayer 
and citizen named John J. McKeon, Sr. against the city of 
Asbury Park, New Jersey .. 
A public hearing had been called by the city for 
September 25 at 5:00 P.M. to discuss a propo~ed luxury 
tax to be voted on in the November election. The room for 
the hearing could bold about 500 people, and the Press, 
owner of a radio station, asked for permission to broadcast 
the session. The city refused. The court ruled --
Radio broadcasting is includedwtthin consti-t-n-t-inn!:ll 
guarantees of a free press. Exclusion of a radio news 
broadcast of a public hearing by a city council on a 
matter of public interest would be a violation of rights 
guaranteed to the press, at least if the mechanics of 
the broadcast would not interfere materially with the 
expeditious conduct of the meeting or with the mainten-
. ance of proper decorum. In addition, a citizen and 
1Ibid., P• 6. 
2Ibid., p .-
·. 
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taxpayer has a right to hear such a broadcast and may 
bring suit to enforce such right. 
. . . . . . . . . . . . . . . . . . . ' . . . . . . . . 
If the radio machinery and personnel described in 
the affidavits do not interfere with the expeditious 
procedure of this public meeting, I cannot see why 
there should-be any-prohibitio~ against radio news 
broadcasting of such meetings. · 
The case was decided for the Asbury Park Press on September 
24, just one day before the meeting. 
These cases, while not being all the incidents of 
access being gained by the electronic media on the state 
and local level, show that the issue is just as alive there 
as on the national level • 
. 
1Asbu~ Park Press Inc. et al. v. City of Asbu~ 
Park, 7 PikeFischer l'Gidio Reg. 2026 N •• Jo Super. Ct.. 
Div. 1951. · 
PART II 
·THE ISSUES 
CHAPTER VI 
ISSUES INVOLVED IN EQUAL ACCESS 
General 
Many issues have been raised either for or against 
equal access. Many of them are valid arguments and must be 
considered seriously by both sides before any final answer 
to the problem is set forth. Others are not so valid and 
must be cleared away so as not to confuse the matter any 
more :than is necessary. To try to accomplish this it is· 
necessary to see the various issues as they are set forth 
by the proponents of both sides. 
The majority of the issues are applicable to the 
question of equal access no matter Whether it is a judicial 
or legislative session which is being considered. There 
are a few which apply only, to one or the other. 1 The issues 
applicable to both judicial and legislative sessions are: 
1. The psychological effect of the cameras and 
microphones on the witness; 
2. The· decorum of the trial or hearing and the 
recent technical improvement.s; · 
1These will be covered in. the following chapter. 
3. The choice of hearing or trial to cover~ the 
problems of accuracy and obscenity; 
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4. Theatrics of the participants, the effects of 
such broadcasts; 
5. Possible violation of the right of privacy. 
The Psychological Effect on the Witness1 
A witness is called before a judicial or legislative 
body to tell something which he knows or something which the 
court or· committee has reason to believe he knows. It is 
then of the utmost importance that the conditions under. 
which he will give his testimony be such that they will be 
conducive to the giving of clear rational statements of 
the truth. This is ·the basis for .the issue to be discussed 
here. Does the presence of still cameras, movie cameras, 
television cameras, recording or broadcasting equipment 
change the conditions to the extent that a witness at a 
trial or hearing would not be able to give such statements? 
Because the purposes of the.trial and the hearing 
are different, there is some difference between the type of 
witnesses which appear before each. Two types of witnesses 
appear before e:ongressio~al committees. The first type are 
~he order in which these issues avpear is purely 
arbitrary and does not express the writers view as to 
their relative importance. · · 
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those who appear willingly. These are usually people who 
wish to express their views about pending legislation, to 
justify requests for appropriations or to testify on' 
Presidential appointments. A witness such as this is not 
being investigated. His personal life is not involved 
and he does not consider himself tton trial." The second 
. 
type of witnesses that appear are those who hav~ been 
subpoenaed. In these cases it is usually some aspect of 
the witness's own conduct which is being investigated.1 
Because they have no desire to have their affai~s brought 
into the open or because they are fearful of the results 
of their testimony~ they are apt to be antagonistic 
toward the committee and its work. The reason for their 
being before the committee has much to do with their 
condition and attitude while testifying. This was recog-
nized by the Senate Crime Committee which in its final 
report said~ 
The degree to which a witness is distracted by 
news devices depends on many factors, including the 
health and temperament of the witness. Giving 
testimony of any kind under any conditions may be 
nerve-wracking to some witnesses. Some can bear the 
strain more easily than others. Much depends upon 
the willingness of the witness to cooperate. A 
1u.s., Congress, Senate, Committee on Rules and 
Adm.ioilistration, Rules of Procedure for Senate Investie:ating 
Committees~ 84th Gong.~ ~st Sess., l~!>!>, Senate Rept. 2 to 
accompany S.Res. 17~ p. 23. 
friendly and cooperative witness seldom objects to 
being photographed or televised and does ·not find . 
these factors to be distracting. The reluctant wit-
ness, on the other hand, is necessarily under greater 
strain and is more easily distracted by outside 
forces • .L . 
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In a trial, and especially a murder trial, a witness 
no matter why he was called has the added psychological and 
emotional burden that his testimony may have direct bearing 
on :the future of another human being. 2 
Really, the fundamental question we're considering 
here is: we are apprehensive, we who are in and out 
of courtrooms every day, we who are trying to prepare 
witnesses to testify on the stand, we who are attempt-
ing to induce witnesses to come into the courtroom and 
testify1 realize that the problem is one that is persona.L with people. You must use every possible 
means to avoid extraneous influences upon a particular 
trial that may be detrimental in having a psychological 
effect, not only on witnesses, not only in obtaining 
witnesses, but on the judge and on cousel as wel~. 
·Really the whole thing here is the human factor. 
According to the American Bar Association there are 
few witnesses who do not feel nervous embarrassment when 
called upon to give public testimony. Television adds to 
1u.s., Congress, Senate, Special Committee to 
Investigate Organized Crime in Interestate Commerce, Final 
Report, Report No. 725, 82d Cong., lst Sess .. , 1951, p. IOo. 
2Jack Gould, New York Times, March 11, 1956, p. ll 
sec. 2. 
3Freedom of Information Committee of the National 
Association of Broadcasters, Freedom of Information Report, 
Presented at Radio-Television News Directors Association, 
Chicago Convention, October 17, 1958, CMtmeographed). 
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this already existent "psychological discomforfl..nl Others 
who have _written on the subject agree with this. Rudolph 
Halley, well known prosecutor, in a debate on the merits of 
televising hearings or trials expressed the opinion that tta 
. 
witness in any courtroom or at any hearing is just naturally 
scared and off balance and even a clap of thunder wouldn't 
change that.n2 And Telford Taylor, one time council for 
the Federal Communications Commission, felt that the 
inherent tension of publi~ controversy is the principle 
cause of nervousness. 3 
If it is accepted as a mact that there is a certain 
amount of nervousness and tension involved in being a wit-
ness no matter what the situation, the question then might 
be asked, do the electronic media and photographer's equip-
ment, when present, add to this reaction? The ABA is 
definitely of the opinion that it does according to the 
report referred to above and according to the present text 
1American Bar Association, Annual Retorts of the 
American Bar Association, Report of the Spec al Committee 
on Televising and'Broadcasting Legislative and Judicia:l 
Proceedings (Chicago: ·American Bar Association, 1952), 
p. 608. . 
· · 
2Je:r7. Walker, "Electronic Journalism Debate is 
Enlightening,' Editor & Publisher, LXXXIV (June 23, 1951), 
p. 55. 
3Telford Taylor, 11The Issue Is Not TV but Fair 
Play,u New York Times Magazine, April 15, 1951, p. 67. 
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of Canon 35 which says the presence o£ broadcast devices in 
the courtroom will "distract the witness in giving his 
testimony .. " 
The proposed revision of Canon 35, presented to the 
ABA House of Delegates at the February, 1958 meeting, said 
•• the transmitting or sound recording of such proceedings 
for broadcasting by radio or television, introduce extraneou 
influences which tend to have a detrimental psychological ef 
feet on the participants and to divert them from the proper 
objectives of the trial; they should not be permitted. nl 
Some feel that the witness will be conscious of an 
invisible audience of thousands and even millions viewing 
every move he makes and hanging on to every worid he utters. 
To testify and be questioned before such a great unseen 
audience would be such a tt shattering prospect•• that the 
witness could not ·give reitable testimony .. 2 The witness 
will, according to one writer, suffeT a psychological ordeal 
which would make it impossible for him, no matter how hard 
1Glenn M. Coulter, Statement before House of 
Delegates of the American Bar Association meeting in 
Atlanta, Georgia, Febltaary, 1958, in Judicial Canon 35 · 
Conduct of Court Proceedings, Chicago: American Bar 
Association, n.d. (1958). 
2william Gossett, nJustive and TV: Some Thoughts · 
on Congressional Investigations, .. American Bar Association 
Journal, XXXVIII (January 1952),.p. 17. 
he tries, to give an accurate and careful account of the 
facts. 1 
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In the case of Vnited States v. Kleinman, et al.2 
the defendants were found not guilty of contempt of Congress 
when they refused to testify before the television and 
newsreel cameras. The court felt that the very presence of 
the equipment could so unnerve a witness that he would give 
a false testimony which might get him in trouble. 3 
Those who would prevent equal access generally 
recognize the advancement made in photographic journalism 
which would allow-press photographers to take pictures 
surreptitiously. Also, in a general way, they agree with 
the broadcasters that it is possible to televise a trial or 
hearing in the same manner. This being the case the only 
way a witness would know whether or not he was being ex-
posed to one form of photography or another would be if he 
were told. The Honorable Peter H. Holme, Jr., a llenver 
judge and member of the American Bar Association, argued 
1Allen T. Klots, "Trial By Television,n Harper's 
Magazine, CCIII (October 1951)-, P• 91. · . 
2~aa:, p. 83. 
3united States v. Kleinman, et al., 107 F.Supp. 
407 (1952). 
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that pictorial coverage of a trial will have a detrimental 
effect on trial participants ttbecause it will appeal to the 
worst of them.u He continued, ttit will appeal to the 
politician judge; it will appeal to the ham lawyer .... it 
will appeal to the witness who wants to make a big public 
impression.n1 
Justin Miller, arguing the case for the broad-
casters, said the distraction of a witness in giving his 
testimony is a relative matter. There are numerous other 
incidents taking·place in the courtroom that may be equally 
.·. 
as distracting. ttRestrictions imposed by rules of evidence, 
reprimands administered by the judge, searching cross-
examination, the scrutiny of jurors and of the courtroom 
audience may all be very distracting. n 2 Miller stated 
that compared with these· normal incidents of courtroom 
procedure, the distraction caused by pictorial journalism, 
provided it is perfo~ed properly, would be infinitesimal, 
even if the trial participants knew it was taking place. 3 
1Pet~r H. Holme, Jr., Stat~ent before House of 
Delegates of the American Bar AssociatU>n meeting in 
Atlanta, Georgia, February, 1958, in Judicial Canon 35 
Conduct of Court Proceedings, Chicago: American Bar 
Association, n.d. (1958). 
-
2
.rustin Miller, *.'Should Canon 35 Be Amendedt A Question of Fair Trial and Free Information, n American Bar 
Association Journal, XLII (September, 1956), ·P· 835. 
3tbid. 
-
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To this the opponents of equal access counter that 
witnesses should not be subjected to further distraction, 
no matter how infinitesimal, Which the photographic and 
electronic journalists provide. 1 
Robert D. Swezey disagreed with those who were of 
the opinion that the witness would be distracted because 
he knew millions of people might be watching him. According 
to Swezey the.effect on the witness is no greater when the 
size of the audience is increaBed. If it were believed 
otherwise, ttwe might lead ourselves to the absurd conclusion 
that a witness's discomfort is in direct proportion to the 
number of people who have the opportunity to watch him,11 
and that he would be distracted twice as .much if two 
hundred people rather than one hundred were permitted to 
view the proceedings.2 
Swezey argued, ttfrom our own experience as wit-
nesses, and from our observation of others in that 
lnaeport of the Special Committee of the American 
Bar Foundation 01;1 Canons of. Ethics," in Judicial Canon 35 
Conduct of Court I»roceedings, Chicago: American Bar 
Association, n.a. (1958). 
~obert D. Swezey, ttThe Sight and Sound of Justice, 11 
a statement of the Broadcasting industry's position on . 
equal access, given b~fore the House of Delegates of the 
American Bar Associat1.on in Atlanta, Georgia, February 24, 
1958, (Washington: National Association of Broadcasters), 
n.d. (1958), p. 3. 
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capacity," it appears that the normal person called upon to 
render testimony in court ttbecomes so absorbed in the 
business before him that he is no longer overly conscious 
of the particulars of his surr<?undings. 1 
The repo~t of the Special Conmi ttee of the American 
Bar Foundation.on Canons of Ethics disagreed. Taking into 
consideration 
the frailties of human nature in the light of experience 
it is inconceivable that a witness can long remain 
unaware of the presence of cameras or the necessary 
equipment of the broadcaster. · It is equally incon-
ceivable that the witness confronted with such apparatus 
can be expected to fairly discharge his obligation to2 the court and to society in accordance with his oath. 
In support of their arguments the advocates of 
Canon 35 cite an article written by Jack Gould, TV critic 
for the New York Times. Gould said, 
The most experienced performers in show business 
know this horror'of stage fright before they gn on 
TV. This psychological and emotional burden must 
not be placed on a layman whose testimony may have 
bearing on whether, in a murder trial, another human 
being is to live or die. The administration of justice 
is more important than a few fleeting moments of 
fascinating TV.::s 
1tbid. 
2nReport of the Special Committee of the American 
Bar Foundation on·canons of Ethics,u in Judicial Canon 35 
.conduct of Court Proceedings, Chicago: American Bar 
Association, n.a. (1958). 
3Gould, op. cit.~ p. 11, sec. 2. 
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This point was answered in a speech made by Robert 
Swezey who said that performers on TV were not the same 
people with whom the courts were concerned. He went on to 
say that it is 
this kind of superficial and irrelevant comment upon 
which most of the so-called ••ham or clam'~ theory is 
based, and the impression created that the mere 
knowledge one is being, or may possibly be, photo-
graphed or televised will have one of two immediate 
and definite effects upon a person, dependent upon 
his mental complexes. He will either be reduced by 
fright to a blithering idiot, or he will leap into a 
histrionic orgy~l 
The Canons of Ethics Committee of the American Bar 
Foundation presented its findings on the Canon 35 issue 
in a 6,000 word report in which it held that no change 
should be made to permit photography, broadcasting and 
televising of court trials. The report, issued almost two 
years after the Denver decision, was the result of an 
eighteen month study on courtroom puplicity "in the light 
of modern photographic and broadcasting equipment and 
techniques."2 
1Robert D. Swezey, Remarks made before the Annual 
meeting of the Missouri Bar Association, September 27, 1958, 
p. 3~ (Mimeographed) • 
2Amer'ican Bar Fotindation, uBar Study Group Recom-
mends Court 'Photo Ban Be Retained,'~ A Report prepared by 
the American Bar Foundation, Chicago: American Bar Center, 
n.d. (1957), p. 2, (Mimeographed)i 
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The broadcasting industry, after hearing the report, 
was dissatisfied with the evidence offered. The industry 
argued that better evidence was available than was produced 
and offered as proof of this statement a report by Chief 
Justice Moore of the Colorado Supreme Court. 
Since the Supreme Court of this state decided two 
years ago, after a full hearing, that the blanket ex-
clusion of photography and sound recording of court 
proceedings was not justified, there have been numerous 
instances in which the cmrrectness of · that conclusion 
has been demonstrated in actual practice. 
Ten or twelve homicide cases have been tried in the 
district courts of Colorado in that time. They have 
invariably been matters involving wide public interest • 
• • • our capable district judges have had no diffi• 
culty whatever in dealing with a highly ··skilled group 
of media operators. The photographic reproductions 
have been in unquestioned good taste. Not one judge, 
not one witness, not one juror, not one district 
attorney, not one lawyer appearing in any of these 
cases has suggested that this visual reporting of the 
court room proceedings has in any degree whatever 
interfered with the search for the truth, or the · 
ability of judge, juror, witness or attorney to func-
tion properly. Hundreds of-witnesses already are 
available in Colorado to testify from actual experi-
ence to the truth of their conclusions; but not one 
of them has been called by the powerful Bar Association 
Committee. The gentlemen of the Bar Committee who 
fear a 'detrimental Psychological effect' of visual 
reporting should come down from the ivory tower of 
super-intellectualism and deal in realities. The 
theories which they expound in their report are not 
supported by facts.l 
lt•tn the Matter of Canon 35, u Brief of the 
National Association of Broadcasters, before the House 
of Delegates of the American Bar Association, February 24, 
1958, p. 13. 
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There appears to be no one who is willing to say 
that testifying in court or before an investigation com-
mittee does not cause some psychological reaction in the 
witness. The question is~ how much of it is natural to the 
situation and how much of it is added because of the 
presence of the photographic and electronic media! In 
. 
testimony given before the Senate Rules Subcommittee on 
bearing procedure, representatives of the broadcasting 
industry recommended that if a witness was sufficiently 
distraught or nervous to merit the restriction of one news 
medium then the room should be cleared on all.l This 
answer to the problem has never been seriously considered. 
If it is merely the presence of the equipment 
whiCh causes the nervousness then it could be corrected by 
providing adequate facilities designed to make broadcasting, 
televising and filming of sessions as unobtrusive as 
possible. Facilities such as this were built into the UN 
building in New York and have been included in the new 
Senate office building recently completed in Washington. 2 
1u.s., Congress Senate, Subcommittee of the 
Committee on Rules and Administration, Hearing on Rules of 
Procedure for Senate Investi!ation Committees, 83rd Cong., 
2d Sess., 1954, Part 9, p. 5"1. Cited hereafter as Senate 
Subcommittee on Rules, Hearing on Rules, 1954. 
Report,u u.s. News and World Report, 
• 92-94. 
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Telford Taylor stated that if such facilities were available 
then it would not be too much to require the witness to 
accommodate themselves to the microphones which have becDIDe 
a part of the furniture in most public assembly rooms. 1 
If the problem is truely psychological and caused 
by the thought of testifying before the viewing millions 
then there appears to be no easy answer. One of the few 
psychologists to talk on the subject, Dr. Grant Y. Kenyon 
of the University of Wichita, said he knows of no reliable 
data testifying to the fact that the presence of photograph-
ers and other recording devices inhibits a witness and 
causes him to be reluctant about giving testimony. But 
Dr. Kenyon insists "that anyone who makes a statement pro 
or con regarding 'psychological effects• must either produce 
unbiased data or admit ignorance as we do.••2 
Decorum and Technical Improvements 
The issue involved here is similar to the one just 
discussed except that now the problem is the effect of 
electronic and pictorial journalism on the decorum of the 
courtroom or hearing room rather than on the witness. This 
1Taylor, op. cit., p. 67. 
~etter from Grant Y. Kenyon, Ph.D., Psychology 
Department, University of Wichita to Mr. C.H. Morris of the 
Morris & Bailey Law Firm in Wichita, Kansas, June 9, 1958. 
was one of the first issues to be raised concerning the 
question of equal access. 
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Canon 35 was incorporated into the Canons of 
Judicial Ethics of the ABA in 1937, at the time when press 
photographers were forced to use bulky cameras and flash 
attachments. When used, especially in the courtrooms, the 
cameras caused considerable distraction tending to upset 
the dignity and decorum of the trial proceedings. 1 
The following paragraph from a 1935 issue· of 
Editor & Publisher illustrates the inuonvenience of the 
old fashioned cameras; 
Under adverse light the exposure must be right.. The 
type of film or plate, the speed of the lens and the 
movement of the subject m#st be considered, and once 
the decision is made, there can be no 'ifs.• Guess-
ing the distance accurately and sighting quickly is 
most important if the photograph is to oe secured. 
Last but not least are the careful ·adjustments of 
the camera and the flash synchronizer.2 
Here is a description of the courtroom scene at 
the famous Urschel Kidnap trial in 1933, which was l:.'igged 
for extensive publicity: 
lcharles Gilbert, nThe Taking of Pictures in Court-
rooms by Press Photographers, 11 A paper presented at the 
meeting of the Middle Tennessee News Photographers Associ-
ation, n.d., p. 8, (Mimeographed.) . 
2Jack Price, "Judges Need No :Additional Laws to 
Maintain Dignity of Courts," Editor & Publisher, LXVIII 
(December 7, 1935), p. 29. · 
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Nearly half of the forepart of the courtroom was 
turned over to newspapermen, news photographers and · 
six newsreel cameramen. The floor was a tangled con-
fusion of wires and tubes leading to microphones set 
in front of the judge, the attorneys and the six men 
and one woman awaiting sentence. Kleig lights swept 
the courtroom from a dozen corners.l 
Now, press photographers argue, advancements in the 
field of photography make it possible for photo journalists 
to shoot pictures ttunobtrusively, unostentatiously, and 
without disturbing or distracting the Court or the 
Witness.n2 Joseph Costa, executive member of the NPPA, has 
described the equipment which makes it possible to shoot 
pictures inside a courtroom in this manner: 
What are the new photographic tools that have 
made unobtrustive picture making practical? Small, 
miniature cameras with interchangeable high-speed 
lenses PLUS modern high•speed films which are capable 
of being exposed under indoor available light condi-
tions at effective film speeds exceeding 1,000! Both 
over-all views and close-ups are possible with this 
type of equipment, since the cameraman can work 
unnoticed. Most important of all, he can capture 
his subject with instantaneous 'snapshot' exposures 
requiring as little effort as outdoor box c~era 
snapshot making in the not so distant past. · 
1tee Hills, ttFederal Judge Aided Newspapers. in 
Publicizing Urschel Trial," Editor & Publisher, LXVI 
(October 14, 1933), p. 10. · . 
~'ln the Matter of Canon. 35," Brief of National 
Press Photographer's Association, In the Supreme Court of 
the State of Colorado, n.d. (January 30, 1956), p. 18, 
(Mimeographed) • 
3Joseph Costa, ttcamera in the Courtroom/' Popular 
Photographz, XXXVIII (November, 1955), p. 149. . 
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Broadca$ters as well as members of the press insist 
that under modern conditions the restrictions imposed by 
Canon 35 and other rulings are not realistic and are not 
necessary to maintain the essential dignity of the courts 
or hearings. Speaking for the broadcasters Justin Miller 
noted that the confusion which surrounded the Bruno 
Hauptmann trial in 1935 could happen again if ttthe trial 
' judge and his court officers were willing to permit it, 
and -- in the case of broadcasting ·- if the personnel 
were untrained for their work." But he said the situation 
has changed since then, and broadcasters are more mindful 
of their duties, and have in fact adopted their own 
canons of ethics for broadcasting public proceedings.1 
In 1955 television cameramen and press photographers 
were given the opportunity to display their proficiency in 
using advanced technical equipment. The experiment was 
carried out in Philadelphia at the annual meeting of the 
ABA.. Members of the Bar participated in a mock trial 
simulating actual courtroom conditions. 
Three cameras were used for the experiment, making 
use of natural lighting facilities. One camera was sta• 
tioned in the rear of the auditorium on the first balcony 
for panning effects. The other two television cameras were 
~iller, op. cit., p. 835~ 
-- ----------------..----
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located near the stage on either side of the balcony. The 
entire proceedings were televised, according to rep~rts, 
unobtrusively, while at the same time six press photograph-
ers shot more than 300 pictures. 1 
In another experiment California Governor Goodwin J. 
Knight, speaking before 400 attorneys and 1Jrudges at the 
annual convention of the State Bar of California, was 
televised surreptitiously While giving his speech. The 
Governor commented, "I had no idea I was being televised. 
It was a demonstration completely lacking in disturbance 
or distraction. A superb performance. tt2 
Another example of unobtrusive photography was 
demonstrated at a panel discussion by members of the State 
Bar of Michigan. 
During the debate Tony Spina, in charge of the 
Detroit Free Press photographic staff, managed surrepti-
tiously, but with prior consent, to shoot several revealing 
pictures. In this experiment Mr. Spina used a camera hidde~ 
in a thick book with a hole bored through the center to 
permit shooting. The camera was equipped with an automatic 
1Frank J. Beatty, "The Silent Witness 2 " Broadeasting 
Telecasting, XLIX (August 29, 1955), P• 57. 
2ncameras in Court," Editor & Publisher, LXXIX 
(September 29, 1956), p. 63. 
-------- -- -----
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film winder and automatic shutter cocking device. By moving 
the ••deceptiven book, unnoticed by all, Mr. Spina was able 
to shoot pictures at various angles and in all directions.1 
Judge Philbrick McCoy, a leader in the fight to 
uphold Canon 35, said in 1954 that he did not believe that 
pictures could be taken during judicial proceedings without 
disturbing the deco~ of the court. He said to think 
otherwise is to believe a "myth. n2 However, in 1958, when 
testifying before the House of Delegates of the ABA, he 
said there is no longer a question as to whether, ttwith 
modern improv~ents ~n modern technology, photographs can 
be unobtrusively taken.u3 
In trying to establish the fact that modern equip-
ment and techniques as well as professionally trained 
personnel are~ calculated to upset the dignity and 
decorum of the court Jus~in Miller said: 
1uspina ';L'hrows the Book at Court Pix Debaters, 11 
Editor & P~blisher, LXXXIIK (October 22, 1955), p. 37 •. 
2philbrd:ck McCoy, ••The Judge and Courtroom 
Publicity," American Judicature Society Journal, XXXVII 
(April, 1954), p. 178. 
3philbrick McCoy, Statement before House of 
Delegates of American Bar Association meeting in Atlanta, 
Georgia, February 19 58, in Judicial Canon 35 Conduct of 
·court Proceedings, Chicago: American Bar Association. 
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Perhaps in no respect has there been more marked 
improvement -- growth and maturity -- than in the 
handling of news of public events ••• _.For example, 
would anyone suggest lack of dignity in the televised 
portrayal of the formal portions of the last 
Presidential Inauguration; the coronation of 
Elizabeth II; the Pontifical Christmas Mass from the 
Vatican. I 
Miller goes on to cite similar occasions -- suCh as 
church services and congressional sessions ... where broad-
casters ·have performed their duties with reverence and 
good taste as the public event demanded. Judge Miller, if 
he were writing his article today would no doubt coxmnend 
the live television coverage of the funeral of John Foster 
Dulles, of which Jack Gould wrote: 
The funeral service for John Foster Dulles at 
Arlington National Cemetery was covered by television 
with quiet dignity and restraint yesterday afternoon. 
• • • The privacy of the Dulles family was respected 
as far as possible and there were only very brief 
close-ups of President and Mrs. Eisenhower.2 
'lhe American Bar Foundation in its study of the 
situation answered Mr. Miller's argument about associating 
court proceedings with political conventions and Pontifical 
Masses saying "t:he comparison is specious and inevitably 
leads to a false conclusion. n 3 The report further stated: 
~iller, op. cit., p .. 836. 
2Jack. Gould, New York Times, May 28, 1959, P• 51. 
3ttReport of the Special Committee of the American 
Bar Foundation on Canons of Ethics," in Judicial Canon 35 
Conduct of Court Proceedings, Chicago: American Bar · 
Association, n.d. (1958). 
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· Of inaugUrations, coronations and religious services 
it is enough to observe that, like the formal portions 
of naturalizations which are designed·and carried out 
in court as a ceremony, they also are designed and car• 
ried out as ceremonies. No such ceremony, with all its 
essential dignity and serious natux-e, is· in any wise 
comparable to the1trial of adversary proceedings in a court of justice. 
An experiment carried out by a group of still and 
·motion picture photographers in the state of OX'egon called 
.. Operation Noise., offered further proof that judicial 
proceedli.ngs could be covered by electronic journalists 
without upsetting the dignity and decorum of the court. 
The experiment was carried out exclusively to prove that 
the noise caused by the clicking of camera shutters and 
whirring of television film and motion picture cameras is 
not loud enough to be distracting. 
The experiment was· made in a courtroom emptied of 
spectators in order to gain a more acQUrate reading. Ex-
cept for the·absence of spectators, normal trial conditions 
were obtained and sound measurements were recorded on a 
decibel meter by members of the telephone company. The 
results of the test showed the 
, Auricon Cine-Voice sound camera made no reading on 
the decibel scale, While the Speed Graphic, seldom 
used in courts,>hit a score of 50 which is equal to 
the sound of a paper match being struck. Normal 
conversation registered at 60, a cough at 62, and 
-_.,-----------
an unsilenced door hit 64, the same score recorded 
for an attorney examining a witness. 
• • • • • • • • • • • • • • • • • • • • • • • • • • The comparison of decibel ratings between 
photographic equipment and normal courtroom noise 
is certainly conclusive proof that any sounds from 
photo e~ipment would not disturb a court while in 
session.l 
The matter of decorum was one of the issues upon 
which James Moran based his appeal after he was convicted 
of lying to a Congressional investigating committee. 2 
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Chief Judge Swan of the U.S. District Court, in his ruling 
stated that the hearing at which Moran was to testify ~as 
not disrupted by the presence of radio, television cameras, 
and photographers so as to make it an incompetent tribunal. 3 
It is interesting to note that the broadcasters and 
the press photographers part company when it comes to the 
coverage of congressional hearings. Usually the press 
photographer has found easy access to. the investiga~ions. 4 
Broadcasters have been quick to point out that it is the 
newsreel cameras which require all the extra lighting, 
lnReport of the Advancement of Freedom of Informa-
tion Committee - Part II, n Sigma Delta Chi News, No. 63 
(December, 1957), p. 29. · -
~ 
2 Supra, p. 85. 
3united States v. MOran, 194 F.2d 623 (1952). 
iu.s., Congress, Senate, Special Committee to. 
Investigate Organized Crime in Interstate Commerce, F1nal 
Report, Report No. 725, 82d Cong., 1st Sess., 1951, p. 99. 
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not the television cameras, and it is the press photographet 
who _does all. the. IIlOving around, no.t .the television. camera-
man. An editorial in Broadcasting~Telecasting spoke to 
this point. Accompanying the editorial was a picture taken 
at the Senate crime committee session in Washington. The 
picture clearly shows five still cameramen crouched in 
front of the witness table all with flash attachments on 
their cameras. Along the wall there are eight motion 
picture cameras and Kleig light to provide their needed 
light. To the right.is one television camera. The 
editorial said among other things that the·TV camera could 
operate just as well without the Kleig light. 1 In an 
earlier editorial the same magazine said, 
The lights to which objections have been raised 
ar~ not necessary to televisio~, but are put there 
by newsreel cameramen. In itself television pro-
vides no greater distraction to the sensible parti-
cipaut than the audience that is present in person. 
. The onus of the propriety in the conduct . of a 
tce:l.evised hearing is on the examiner and the 
witness· alike. Telev.ision has an absolutely impar-
tial eye and ear. It does not edit or interpret. 
It simply sees and hears. .It cannot turn a hearing 
into a carnival unless the hearing itself is so 
con~cted. It cannot make a man a bum unless he is 
one. 
lpuzzle; 'Find the Television Cameras," 
Broadcasting-Telecasting, XL (ApriL 2, 1951), p. 56. 
211Faultless Reporting,n Broadcasting-Telecasting, 
XL (March-26; 1951), p. 48. . · 
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Many advocates of equal access feel that because of 
the great strides made technically in the field of elec-
tronic and pictorial journalism in the past two decades, 
this is no longer a valid reason for preventing their 
coverage of trials or hearings. It is suggested that the 
solution lies in the provision of adequate facilities. 1 
Choice of Hearing or Trial to Broadcast 
It is obvious that the commercial stations could 
never cover all the trials and congressional hearings which 
take place in this country. It is also obvious that they 
would not want to cover all of them because many of the 
trials and hearings woul~ have little public interest. 
This being the case the decision to broadcast a trial or 
hearing will depend on the_ amount of public interest if has. 
Newspapers and broadcasting companies, engaged as 
they are in highly comp~titive commercial undertakings, 
know that the public' s interest usually is in that which 
is exciting and colorful. It has therefore been suggested 
that only those trials or investigations which contain thesE 
elements will draw a listen~g or viewing audience. For 
this reason it is feared by some that this will be the 
1u.s., Congress, Senate) Committee on Rules and 
Administration, Rules of Procedure for Senate Investi~atin~ 
Committees, 84th Cong., 1st Sess., I955, Senate ~ept. No. -z· 
to accomp~y S. Res. 17, Po 29. 
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guiding factor as to whether or not a public event will be 
covered by the electronic media. 1 It appears that this 
might already be the case. Richard Tinkham; strongly 
in favor of keeping Canon 35, cites the past record to 
show that where photography and broadcasting have been 
permitted, murder and other criminal cases appear to be 
deemed most newsworthy. 2 
Commenting on the mass media as a business enter-
prise the Honorable Peter H. Holmes, speaking before the 
House of Delegates of the ABA, had this to say: 
I don't blame them for this; that is their business; 
that is the way they have to sell newspapers, and that 
they certainly are entitled to do. The question is 
whether we should encourage, within what should be a 
dignified, dispassionate and concentrated form, the 
sort of things which this will lead to. 
We know that the pictures that will appear in the 
paper will be those of the weeping widow and the 
harassed witness and the flamboyant lawyer. That is 
part of the very nature of things. 3 
In the way of an answer to this accusation, 
Robert D. Swezey said, 
I quite appreciate the sincere apprehension on the 
part of many members of the bar that radio and 
television broadcasters, despite their statement to 
1Taylor, op. cito, Po 68. 
Zaichard P. Tinkham, nshould Canon 35 be Amended? 
A Question of Proper Judicial.Administration,u American Bar 
Association Journal, XLII (September, 1956), 99, 885-886 •. 
3peter H. Holme, Jr. nProceedings. of ·the House of 
Delegates" at the February, !958 meeting of ABA in Atlanta, 
Georgia in Judicial Canon 35 Conduct of Court Proceedin~s; 
nhi rAC?'n: ABA n.-d. -(195HJ. 
the contrary, are primarily interested in the type 
of legal proceedings which for lack of better words, 
might be termed sensational. There is no question 
that, by and large, the broadcaster, like the news-
paper publisher, will 'want to bring to the public 
those proceedings which will be reasonably calculated 
to be of interest to a fairly substantial part of the 
audience. It would be fruitless, for example, to 
broadcast any.portion of an intricate probate pro• 
ceeding'involving discussion and interpretation of 
legal points quite beyond the comprehension of the 
general public. Regular broadcas:t:s of the day-to-
day proceedings in ··any court would command scant 
attention regardless of the communication medium 
used to transmit them. There is every reason why 
the broadcaster should, except in unusual circum-
stances, confine his coverage to cases involving 
issues of paramount public interest.! 
Another consideration which must be dealt with is 
how much of each trial or congressional session is to be 
reported. If the session is to be recorded and played 
back at a later date, there is the problem of editing. 
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And during the trial or hearing itself there is the decision 
as to which shot to-take_ no matter whether it is taken by 
the television camera, movie camera or still camera. 
The electronic journalists feel that the partial 
televising or photographing of an event is certainly as 
complete ~s~ the news reporter's own account. This argu-
ment, that photographic coverage will not be as accurate 
. ~obert D. Swezey, ttproceedi~s of the House of 
Delegates" at the February, .1958 meetmg of ABA in 
Atlanta, Georgia in Judicial Canon 35 Conduct of Court 
Proceedings, Chicago; ABA, n.d .. (1958). · 
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as the reporter's account, seems incongruous, "in view of 
the fact that no other form of reporting court proceedings, 
except the official transcript, purports to be complete.u1 
The following paragraph is used by the electronic 
journalists to support the contention that pad and pencil 
coverage of a trial, or for that matter a hearing, can be 
misleading; 
The newspaper reporter writes his version of the 
offense. His story is edited by a copy reader and 
may be altered by an editor operating under a policy 
that either favors or opposes the parties involved. 
A headline is written, intended not only to··;sunnilaEize 
the story but also to do its bit in avoiding a 
decline in the newspaper's sales. 
The chances for error, exaggeration or distortion 
in the newspaper system of covering news are appalling 
and constitute an omni-present problem for the 
conseientious newspaperman. 
What similar chances are run by television? None. 
Television is essentially an electronic trans-
mission of a news event as it happens. The2system is virtually incapable of error or distortion. 
The following Supreme Court decision is also 
evidence supporting the above argument put forth by the 
electronic journalists: 
The articles • • • were partial reports of what 
transpired at the trial. They did not reflect good 
reporting, for they failed to reveal the precise 
lJ'ustin Miller, "The Broadcasters' Stand; A Question 
of Fair Trial and Free Information, n Journal of Broadcasting: 
(Winter, 1956-57), p. 15. . 
2nTh.e Congress and TV," Broadcasting-Telecasting, 
XL (April-16, 1951), p. 139. -
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issue before the Judge. • • • In that sense the news 
articles were by any standard an unfair report of what 
transpired. But ii:ralC'Ct!ll!aejes in reporting are common-
place. Certainly a reporter could not be laid by the 
heels for contempt because he missed the essential 
point in a trial or failed to summarize the issues to 
accord with the views of the Judge who sat on the case .1 
While pointing out the weakness inherent in the 
pencil and paper account of tr.ials and hearings, the 
electronic journalists. contend that none of these "human 
flawsn enter into the picture when proceedings are broad-
cast. "Tb·.'the extent that any broadcast takes place it will 
be an accurate, faithful presentation of what goes on. 
The reason for this being that no matter what part tt 
• • • 
of the proceeding is broadcast, it will be a true repre-
sentation of the facts. 2 
However, it is quite possible that photographic 
coverage could also cause a distortion of the .facts by a 
careful selection of shots. Since the public interest is 
.. 
sometimes served through the public's curiosity a news 
photographer would almost necessarily avoid pictures 
which are dull. ·Likewise, he would strive only for the 
shots which contain emotional or sensational elements. 3 
lcraig v. Harney, 331 u.s. 367 (1947). 
~iller, n'Xhe Broadcasters' St~d ••• , 11 Journal r/ 
of Broadcasting, p. 16. . . 
\lilliam F. Swindler~ ttcommentary on Press 
Photographers and the Courtroom,n Nebraska Law Review~ 
XXXV (1956), P• 13. · · 
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This might also apply to the television cameraman 
who has little or no courtroom experience, nand who is 
looking for effects and photography as much as salient 
points.n1 In a review of the telecast of the joint session 
of the Senate• s Foreign' Relations and Armed Service 
Committees, Philip Hamburger in The New Yorker praised the 
handling of the program. According to him, even though the 
urgency of the matter under discussion guaranteed a large 
listening audience, it might have been dull if not 
tthandled with great skill, including dramatic timing and 
an imaginative and fluid use of the cameras. uZ This of 
course brings out two facts. The subject of the meeting 
determines to some extent the size of the audience~ and 
the way the program is produced can change its appearance 
to the audience. 
Representative O'Br.ien in his speech in support of 
Speaker Sam Rayburn • ·s ban on br~adcast coverage of House 
committee hearings said, 
The reporters Who cover proceedings of the House and 
of its committees strive, ~ • • to give the public a 
rounded picture. • . • • [He J endeavors to present the 
lGilbert·Geis, uA Lively Public Issue; Canon 35 in 
the Light of Recent Events," American Bar Association 
Journal, XLIII (May, 1957), P• 420. 
2Philip Hamburger, "Open-Hearings,n The New Yorker, 
XXI (March 3, 1951), p. 94 •. · · · 
157 
important and informative1. as well .as the spectacular; The cameraman operates a ittle differently. He likes 
the unusual or the bizarre. As far as television is 
concern~d, so do the viewers, who see television as 
a show.~ 
Another writer had this to say about it: 
One of the most serious hazards is that television 
may carry only the sensational parts of a hearinf, or 
that the portions selected may distort or 1 slant the 
presentation. This may occur by design, by accident, 
or by the pressure of commitments to broadcast other 
programs during the course of the hearings. Of course, 
this risk is not peculiar to television; it is also 
inherent in newspaper coverage. But variety in report-
ing techniques and editorial points of view is at least 
a mitigating factor in the case of the press. More-
over, even though scurrilous and one-sided journalism 
may be tolerated in our society, these qualities cannot 
be allowed to pervade the radio waves. -
It is highly necessary, therefore, that television 
broadcasts of Congressional investigations be complete, 
or if unavoidable circumstances necessitate selection, 
that the most scrupulous fairness be exercised so that 
the nature of selection does not work to the damage of 
any individual or to the prejudice of a fair presenta-
tion of tne issues. Congressional committees should 
not permit,broadcasts of their hearings without advance 
plans and assurance that satisfy these standards. 2 
But even in the face of this criticism there are 
those Who feel that reporting by pictorial means or by 
radio and television is the most accurate kind. In an 
editorial in one of the trade magazines, television is 
called the ttultimate stage of developmenttt in the 
1u. s·., Con!ressional Record, 84th Cong., 1st Sess., 
CI, 1955, Part 1, 117. 
2Taylor, op. cit., p. 67 .. 
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evolutionary process of government from that of nmonarchial 
authoritarianism to parliamentary democracytt because now 
the public has not only a part in it but is able to 
scrutinize its workings. 1 In other words television gives 
an accurate first hand report of what the legislators are 
doing. A letter to Sam Rayburn from the executive com-
mittee of the Radio Correspondents' Galleries called radio 
and television the most accurate means of reporting 
possible. 2 
It is just this ability to report accurately 
everything Which takes place in the courtroom or hearing 
room which gives the opponents of equal access another 
criticism. Instances are bound to arise in certain trials 
where witnesses will divulge information which to some 
will be considered obscene. The past history of cases 
shows that courts often feel it is not in the best inter-
est of society to parade dirty, scandalous, and obscene 
matters in open court. 3 
1nFaultless Reporting,n Broadcasting-Telecasting, 
XL (March. 26, 1951), p. 48. . 
2u~s., Congressional Record, 82d Gong., 2d Sess., 
1952, XCVIII, Part Z, 1568. · 
~rancis T. Goheen, "Right to Public Trial, tt 
Michigan Law Review, XXXV (January, 1937), p. 474 •. 
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While the trial judge may not clear the courtroom 
of all persons not connected with the trial1 he does have 
the power to exclude certain classes of the public when 
_testimony is likely to be obscene. 2 
In the celebrated case of People v. Jelke the 
trial judge prohibited the press, both reporters and 
photographers, declaring that it was deferring to considera-
tions of public decency and morality. 3 
The case was appealed to a higher court where it 
was made clear that the important right of a public trial 
could not be nullified by the trial judge even when the 
facts disclosed might tend to appear obscene or indecent. 
The court further stated, 
Deplore as we may the bad taste of reporting of 
that kind (the sensational and vulgar) the courts 
may not take unto themselves the power to enforce 
their notions of public decency and morality in the 
sacrifice o~ basic rights guaranteed to the defendant 
by statute. 
The problem then appears to be this. If the 
electronic media are given equality with the newspaper in 
1state v. Haskins, 118 A. 2d 707 (1955). 
2 Goheen, op. cit., p. 475. 
3People v. Jelke, 123 N.E. 2d 774 -(1954). 
4Ibid. 
-
·. 
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covering a trial or hearing they also would have the right 
to cover those sessions whiCh disclose facts which appear 
obscene or indecent. 
Theatrics of the Participants 
It is possible that the witness might not be the 
only one psychologically affected by the presence of the 
electronic media. Some· argue that the legislators, judges, 
and lawyers will be affected too. 1 No one seems to fear, 
though, that they will become so nervous and distraught 
that they will not be able to ask any questions, but 
rather just the opposite. If is feared that they might, 
either by accident. or design, lose sight of the business 
at hand and begin to play to the great unseen audience 
watChing .or listening at home. 
As early as 1937, when trial j~dges had only to 
worry about press photographers, it was already a question 
i~ the minds of some legal men whether or not ~he· so~called 
"eyett of the public would turn trial participant's into 
Hollywood actors. The possib~lity that such would be the 
effect of photography was given serious consideration by 
the Special Committee on· Cooperation between Press; Radio, 
1nExclusi~n of Radio Facilities from Legislative 
Hearings Violates ·Freedom of the Press, n Harvard Law 
Review, EXV (May, 1952), p. 1259. 
and Bar in 1937 ~ as evinced by the following paragraph: 
The Bar has always been regarded as the nursery 
of political careers. Lawyers have, therefore, 
yielded to the temptation to seek publicity for 
their professional efforts as a basis for careers 
which they hope to achieve either on the Bench or 
in executive or legislative office. This takes 
place in a country in which advertising has enor" 
mously increased in volume and attained a competi-
tive vividness which makes the vendors of all 
services or wares compete for attention by spec-
tacular and clamorous appeals. There is enough 
of the old tradition left. :about the Bar to prevent 
direct advertising, but ·the indirect form of adver~ 
tising one's professional skill, by seeking pub-
licity for activity in conspicmous cases, is still 
open, and undoubtedly much of the publicity attend-
ing sensational cases, which seems unfortunate, has 
been directly due to efforts by public prosecutors 
and defendant's counsel to center the spotlight of 
public attention upo~ themselves.l 
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In some areas of the country judges are required 
to go to the electorate every so often to maintain their 
office. Because of certain Judicial Ethics which make it 
difficult for judges to campaign for re-election, indirect 
methods of publicity are eagerly sought. nThat some of 
this is entirely legitimate cannot be denied. That some 
highly reputed judges indulge in such publicity is equally 
apparent. tt2 The p~oblem becomes acute when judges or 
1American Bar Association, Annual Retorts of the 
American Bar Association, Report of the Spec al Committee 
on Cooperation between Press, Radio and Bar, as to Pub-
licity Interfering with Fair Trial of Judicial and Quasi-judicial Proceedings (Chicago: American Bar Association, 
1937), P• 854. 
~iller, nThe Broadcasters' Stand ••• ," Journal 
of Broadcasting, p. 17. 
/ 
v 
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lawyers begin to care more for the publicity than for the 
integrity of the courts and are willing to cater to those 
newspapers who are more interested in increased sales than 
integrity for their publications.1 Th~ situation becomes 
even more pointed with the introduction of radio and 
television. 
Representative Leo O'Brien, speaking to the House 
in 1955, said that the televising of sessions and hearings 
would turn the legislators into actors and actresses, who 
would be rated by the viewers largely on their ability to 
emote. 2 It is possi~le though that this type of thinking 
may be underrating the .. political sophistication" of the 
public. Actually exposure to a wider audience may raise 
the leyel. of legislative p_erformance. 3 .Jacob .Javits seems 
to agree with this. He feels the presence of television 
would be an incentive to "stop Clowning _and get on with 
important business. n 4 
1
"The Case of the Courts v. Pictures, u . Editor & 
Publisher, LXXXVII (March 13, 1954), p. 10. . 
2u.s., Confressional Record, 84th Cong., lst Sess., 
CI, 1955, Part 1, 117. 
3nExclusion of Radio Facilities from Legislative 
Hearings Violates Freedom of the Press, n Harvard Law Review 
LXV (May, 1952), p. 1259. 
4Jacob K. Javits, ••case for Televising Congress," 
New York Times Magazine, (January 13, 1952), p. 12. . 
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While there are many who feel that the Congressmen 
will not be able to resist the temptation of the large 
audience, some feel those who do not, will pay for it at 
the polls soon. afterwards.1 The .experience of the early 
broadcasts of the New Zealand Parliament is an example of 
this. It is reported that following the first election 
after the broadcasts began there was a conspicuous absence 
of the more nbomba~tic" and ttvitriolictt speakers. 2 
As for the judge who plays to the galleries, it is 
unlikely that he will only do so when the eye of the camera 
is turned upon him. "A 'show•offt or a 'strutter' will be 
jus,t that whether a camera is .present or not.n Judge Moore 
said ~at in any event the publicity seeking judge or law-
yer would be readily identified by the average viewing 
audience, and in t~me the audience, as the electorate, 
would dispose of him. 3 Wilbur Schramm has written: 
tn the hands of a conscientious user the sharp eye 
of television can report on •Phoniesl and manipulator~ 
lsenate Subcommittee on Rules, Hearing on Rules, 
1954, part 9, p. 570. · 
2R.alph M. Goldman, "Congress on the Air," Public 
Opinion quarterlz, xrv· CNinter 1950·5~), p. 746 •. 
3o. Otto Moore, urn ReHearings Concerning Canon 35 
of the Canons of Judicial Ethics, n Report of the Referee 
before the Supreme Court· of the State of Colorado, No. 1791~ 
n.d. (1956), p. 10. (Mimeographed.) 
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and·' show-offs' and bullies just as effectively as 
_i~ can
1
report on T-formation quarterbacks and dancing 
g1.rls. 
Effects of ~roadcasting Wrials and Hearings 
Whether the broadcasting of trials and hearings 
will have a detrimental or beneficial effect upon society 
is not known. However, many arguments have been given on 
both sides. 
The Senate crime committee included in its Third 
Interim Report the statement, tttelevision can undoubtedly 
be a tremendous power for good; as a means of public 
education it is superb.u2 No one seriously doUbts the 
fact that radio or television can be a means-of educating 
the public and in this case educating them about their 
government:. ·Indeed as a member of Senator Douglas's ad-
ministrative research staff has noted, television's most 
important and greatest function and its greatest responsi-
-bility is education -- nthe education of all the people, 
in the interest of good government, and all other qualities 
lwilbur SChramm, ResponsibilitS in Mass Communica-
tion (New York: Harper & Brothers, 19 7), p. 191. 
2u.s., Congress, Senate, Special Committee to 
Investigate Organized Crime in Interstate Commerce, Third 
Interim Report, Report No. 307, 82d Cong., 1st Sess., 1951, 
PP• 24-25. 
165 
that combine to make an enlightened electorate."1 
A broadcast or telecast of a legislative session or 
hearing can serve as a major channel through which the pub-
lic can receive a political education. Through it the 
public will be able to see for itself the qualities of 
leadership in Congress and be made aware of the issues of 
the day. It will gain the information first hand and have 
0 
a way of checking the reports received, through the various 
other channels. 2 
Of course~ it is not as easy to educate the public 
as some of these sources appear to have implied. There must 
. 
be an audience to hear or view the broadcast, but the routin 
legislative session or even the routine hearing would soon 
bore the average member of the audience. 3 It is suggested 
. 
by one writer that this problem may correct itself. When 
those who have something to say or present realize that the 
public is also listem~ng they might produce truly interest-
ing and readily understandable arguments. This will in 
the process better enlighten Congress as well as the public. 
lFrank McNaughton, ·~ould a TV Congress Improve 
Democracy?n Public. Utility Fortnightly, LIII (February 4, 
1954), p. -148. · · · 
2Goldman, op. cit., P• 745. 
3Ibid. 
~cNaughton, op. cit., p. 149. 
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Justice o. Otto Moore, speaking to this point, 
stated that "under our concept of government there is a 
constant regard for the necessity of educating and inform-
ing our people concerning the proper functioning of all 
three branches of government.n But he said the most 
uninformed field of government activity is that occupied by 
the judiciary.1 Broadcasters maintain that they are 
equipped to bring to the general public news and informa-
tion of such proceedings so as to overcome such ignorance • 
. 
According to Moore "it is inconsistent to complain of the 
ignorance and apathy of the voters and then to 'close the 
windows of information thro~gh which they might observe 
and learn' • tt2 
One noted journalist said tha:t the public informa-
tion about the courts will be improved if broadcasting 
coverage is permitted. "Citizens who s::e".e proceedings in 
the courtroom over television will not be content with the 
reports now available in newspapers," according to J. 
Russell Wiggins. 3 
~oore, op. cit., p. 9. 
3ncanon 35 Gets. a 3-Way Airing by Press & Bar," 
Editor & Publisher, LXXXIX (September 29, 1956), p. 52. 
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However, the ABA Special Committee on Televising 
and Broadcasting was not convinced of the-educational value 
of broadcasting public proceedings: 
The educational effect of a televised or broadcast 
trial on the general public can be but negligible; it 
may even be detrimental. The experience thus far with 
radio broadcasting and motion pictures of trials has 
shown that only the most sordid crimes are likely to 
be televised. In addition, the undue publicity from 
the telecasting of criminals may pander to the desire 
of abnormal criminal minds for mock heroics and re-
sulting fame. To sensationalize such trials by 
televi·sion can have but an injurious affect on public 
morals.l . 
It is also feared that because such proceedings may 
only be intermittently watched by the public, the viewing 
will be only hit or miss and a distorted picture will be 
created. 2 If this were the case then the broadcasts could 
not be considered truly educational. 
Canon 35 states that the broadcasting of courtroom 
proceedings is ttcalcu~ate&• to create misconceptions in the 
mind of the public regarding the functions of t~e judicial 
system. 
!American Bar Association, Annual Reports of. the 
American Bar Association, A report of the Special Committee 
on Televisins and BroadCasting Judicial and Legislative 
l:'roceedings (Chicago: American Bar Association; 1952), 
p. 610. . .. 
2J. Yesawich, Jr., ttTelevising and Broadc-asting 
Trials,n Cornell Law Quarterly, XXXVII (1951-52), p. 710. 
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The broadcasters insist that this is npure fallacy." 
The misconceptions are caused by newspaper editorials, sob 
sister reporting and the work of artists granted permission 
to sketch the proceedings. Radio and television do not 
lend themselves to the creation of such misconceptions. 
The electronic media report what has happened, without 
editorial comment, and would therefore erase and not create 
misconceptions. 2 . 
But education is not the only effect these broad-
casts might have on the public. There is a legitimate 
political effect. The following are some of these political 
effects which have been suggested as possible results of 
broadcasting sessions or bearings of Congress: 
Legislative broadcasts help-focus public attention 
upon the debate and discussion stage of democratic 
policy~aking. Recent use of radio by public executives 
and 'strong leaders' has given a monolithic appearance 
to the policy-making processes. The giv~ and take of 
debate and reconciliation has been obscured and could 
best be presented to the general public by broadcasts 
of legislative proceedings. 
. Legislative broadcasts tend to strengthen our con-
ception of popular sovereignty. The people have the 
right to hear their representatives in action. In like 
manner, the awareness of a large and immediate public 
lurn the Matter of Canon 35,n Brief of Area Radio 
and Television Association .and the NARTB before the 
Supreme Court of the State of Colorado, n.d. (January 30, 
1~ 56) , .. (Mimeographed) • 
2Ibid., P• 40. 
-
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audience has a salutary effect upon the activities 
of representatives in legislative session. Popular 
sovereignty is effective in direct proportion to 
the extent to which representatives are self-conscious 
and responsible. 
• • • • 0 • • • • • • • • • • • • • • • • •. • • • • • • 
Among the media of mass communication, the psychol~ 
ogists tell us, radio is the one which gives its 
audience the greatest sense of direct personal partici-
pation. This sense of participation is another vital 
aspect of democratic group life and one which is 
enlarged and reinforced by the broadcasting of legis-
lative deliberations. 
• • • • • • • • • • • • • • • • • • • • • • 0 • • • • • 
Such broadcasts help constituents to separate out 
the worthWhile from the inept among their representa• 
tives.l 
After making the foregoing statements the ~iter 
went on to question whether too much public knowledge of 
legislative ngoings-on*• and bickerings might seriously 
discredit th~ entire l~gislative process.2 
In a _speech from the floor of the House, 
Representative Me~der combined the educational and 
political effects nicely when he said 
that dissemination of news concerning the activities 
of congressional committees assumes transcendent 
importance. In a democracy, the people, who are the 
ultimate sovereign~, cannot act intelligently unless 
they are informed. 
1Goldman, op. cit., p. 745. 
2Ibid. 
-
3u.s., Congressional Record, 82d Cong., 2d Sess., 
XCVIII, 1952, Part 2, 1568. 
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Not only.will there be the possible educational 
and political effects, but some claim that court coverage 
by the electronic media will help to deter crime. 1 It is 
. ~ . ~ . .. ~ - - .. 
presumed that the fear of publicity will cause certain 
criminals to reform rather than take the chance of being 
exposed. It is assumed also that exposing criminals to 
society, and seeing how severe the punishment is for break-
- . ~ ... .. 
ing the.law, many would be offenders will learn a lesson. 
Others feel that 
this is .an ancient, dis<;:arded dogma which, • • • should 
not be revived. The same deterrent ~ffect was sought 
when.criminals were put in pillories in the public 
square, when witches were burned on windy hills, and 
wlien felons had-their ears and noses cut of£.2 
One judge stated that the proper taking of court-
room pictures by news photographers instills confidence 
in the "hearts and minds of our people that our courts 
dispens~ both justice and mercy ,"3 A newspaperman, trying 
to analyze the long range effect of film coverage of trials 
and hearings said, 
luMove to Ban Court :Photos Assailed, n Editor & 
Publisher, LXVIII (December 7, 1935), p. 5. 
2Gossett, op. cit., p. 17. 
3n:Photogs Have Court Right, Judge Asserts, u Editor & 
Fublisher, . IJOCXIX ·(September 15, 1956) , p. 15. · 
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If there were in the archives motion pictures with 
sound recordings of Aaron Burr's trial for treason or 
the Supreme Court's hearings of the Dred Scott case, 
would your dignity or that. of those old courts be de-
graded by attending a ~owin~? This generation could 
make much contributions to h~story and the education 
of the next generation's youth.~ 
It is possible that these same·effects Which are 
claimed by some to be beneficial might also be detrimental. 
Because of the educational effect of broadcasting legis~ 
lative sessions some legislators may be tempted to use the 
time merely for political and propaganda purpo~es. 2 The 
facts of a case may be so well known by the public because 
of following the televised sessions of a trial that it would 
be very difficult to select a second impartial jury in the 
- 3 
event that the first one did not reach a verdict. 
One final objection has been raised against the 
publicizing of public meetings through radio, television and 
photography •. It suggests that witnesses may not come for-
ward with important information if they know that cameras 
are a standard part of the procedure. 4 But it also has 
1A~T. Burch,. nThe Press and the Administration of 
Justice," Vital Speeches, XXI (December 15, 1954), p. 919. 
2Klots, op ... cit._, p. 91. 
3yesawich, op. cit., p. 710. 
. 4_o. Oresman, i'Newspaper Cameras and the Courtroom," 
University of Pittsburgh Law Review, XVIII (Fall, 1952), -
P• 95. · · -
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been thought that the opposite might be true. It may be 
that the publicizing of a trial or hearing might bring 
persons to the proceedings who have knowledge of certain 
undisclosed facts, although they have not been officially 
called to testify. 1 
It can be seen therefore that the determination of 
the effect of such broadcasts on society is important in 
the question of equal access. 
Privacy 
The right of privacy was unknown as a cause of 
action to the common law of England, and was not recognized 
in the United States until this century. Today, the courts 
of some states have recognized the development of the 
right of privacy as part of the common law. In other 
states it has been recognized by.statutory enactment .. 2 
With the nineteenth and twentieth centuries came 
new inventiO?-S, such.as the telegraph, telephone, giant 
printing presses, radio, motion pictures, and television, 
all of 'Which penetrated the boundaries of the individual's 
exclusiveness. In other words, invaded his privacy. 
~Tankslex v. United States, 145 F .. 2d 58 (1944). 
2
"In the Matter of Canon 35,u Brief of Denver Area 
Radio and Television Association and. the NARTB before the 
Supreme Court of ,the State of Colorado, n.d. (January 30, 
l956)t (Mimeographed). 
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These new inventions precipitated the need for new 
laws "to control the exuberance of the multiplying'hordes of 
new mongers,u who seem to have had little regard for a per-
son's right it to be left alone. ul 
The Lindbergh case was an early example of where the 
right of privacy was violated by "hordes of newsmongerstt 
. 2 
using modern methods of news reporting. The right of 
privacy of this family was so completely ignored that the 
parents of the kidnapped baby, after the trial, were forced 
by extensive publicity to leave their native land and seek 
privacy abroad. 3 
In the matter of Canon 35 (and it applies equally 
to congressional hearings) it is argued that courtroom 
publicity "destroys the right of privacy for all concerned, 
for the defendants, litigants, witnesses, and families 
involved.n4 
~tchell Dawson, "Paul Pry and Privacy, n Atlantic 
Monthly, CL (October, 1932), p. 388. . 
2 Supra, p. 23 .• 
~lorence E. Allen, ttFair Trial and Free Press: No 
Fundamental Clash .. Between the Two," American Bar Association 
Journal, XLI (October, 1955), p. 900. 
4Ibid. 
-
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However, the broadcasters and the press maintain 
that the right of the people to know what is going on in 
public places is paramount to the right to be left alone. 1 
In most cases the law~holds that no recovery may be 
had when a picture is used in a single publication in 
connection with an article of current news or immediate 
public interest. 2 In a court decision,the right of 
privacy was described as follows: 
Where one, whether willingly or not, becomes an 
actor in an occurrence of public or general interest, 
he emerges from his seclusion, and it is not an in- · 
vasion of his 'right of privacy' to publish hi~ 
photograph,with an account of such occurrence. 
The following statement on privacy was written by 
Justice Moore in 1956 .. 
To uphold Canon 35 on the ground that it prevents 
a violation of the individual's 'right to privacy' 
would be to repudiate the provisions of our constitu• 
tion by rule of court, and to make effective the prior 
restraint upon freedom to publish, although the consti-
tution expressly prohibits such restraints by clearly 
indicating that the remedy for abuse of the constitu-
tional right to publish 'whatever he will on any 
subject' is that the publisher shall be 'responsible 
for all abuse of that liberty.' How can it be 
1Justin Miller, uThe Case for Equal Access," 
Broadcasting-Telecasting, L (February 13, 1956), p.~94. 
~rank Thayer, Legal Control of the Press, 
Brooklyn; The Foundation~ress, Inc., 1956~ p. 482. 
3~erg v. Minneapolis Star & Tribune Co. 79 F. Supp .. 
957 (1948 •. 
contended that the prior restraint upon conduct 
imposed by the canon is valid when the constitution 
clearly indicates that the remedy for abuse of the 
'right of privacy• must be compensatory in its 
character?l. 
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In 1948 the ~inneapolis Star & Tribune Co. was 
charged with violating a person's right of privacy. 2 The 
action was brought against the publishing company by one 
Carl Berg after" a press photographer took several pictures 
of him and his family during divorce proceedings in court. 
The pictures were published with the captions, 
"Mrs. Berg, 36, comforts youngsters during break in trtaltt; 
ttBewildered, Charleen, 7, and Charles, 3\, stick close to 
mother"; and "Carl Berg, 37, father of children, Whose 
. . 
Custody He is Contesting... The court ruled in favor of 
the publishing company stating, in part: 
If Berg by his litigation with his wife and the 
proceedings to retain the custody of his children 
made himself a legitimate item of news, it would seem 
that the personal appearance of the participants by 
way of photographs is a matter in which the public 
would have a legitimate interest.3 
In another case a similar point of view was taken 
in a dissenting opinion: 
~oore, op. cit. 
2~erg v. Minneapolis Star & Tribune Co. 79 F.Supp. 
957 (1948 • 
3Ibid. 
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When an individual, willingly or unwillingly, be-
comes a part of a public event, his rights of privacy 
decrease in proportion to1the rights of the public to know what has transpired. . 
On the other hand the Supreme Court of Pennsylvania 
held that even though the accused sheds his cloak of privacy 
by his committing an act which would bring him into the 
public spotlight he is still "the involuntary subject of 
court restraint and entitled to the safeguard of his 
individual right of privacy. ,. • ,.n2 
The broadcasters and press photographers have 
argued that pictorial coverage of an open trial is only an 
extension of the right of a free press. Certainly no 
participant in an open trial could be heard to say that hts 
right of privacy had been violated because his testimony 
was quoted in the press. The electronic journalists said, 
"We submit that the same rationale is applicable to the 
transcription of the witness' s:'own words by means of the 
radio medium." 3 
1rn re Mack, 126 A. 2d 679 (1956). 
2tbid,. 
-
3.rrn the Matter of Canon 35, n Brief of the National 
Association of Broadcasters before the Supreme Court of the 
States of Colorado, n.d. (January 30, 1956), p. 8,. ~imeo­
graphed)~ 
CHAPTER VII 
ISSUES PERTAINING TO EITHER COURTROOMS 
OR LEGISLATIVE BODIES 
Commercial Sponsorship 
The problem of commercial sponsorship has only 
arisen in regard to the congressional hearings. The courts 
have without exception refused to allow it. 1 
In a system of broadcasting based on free enter-
prise such as the United States has commercial sponsorship 
is highly important. The industry just could not exist 
without the advertiser's dollar for there is no other 
substantial income. The advertiser generally likes to 
sponsor a popular show which has a large audience so that 
many will receive the message about his product. Sometimes, 
though, an advertiser will sponsor a public service program 
in order to create or sustain in· the public's eye the image 
of a::great public servant. In a telecast of congressional 
investigation on a subject of vital public interest such 
1nuring the early part of the l930•s there were 
several incidents where commercial sponsorship was used 
to finance the broadcasting of court trials. 
-177-
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as cr!Lme or communism there is both a large audience and 
public service. It is n~ surprise then that the question 
of commercial sponsorship would arise as part of the prob• 
lem of equal access to legislative bodies. 
The desire for sponsorship of such broadcasts is, 
of course, not only on the side of the advertiser. The 
networks and the stations also want it. In fact some feel 
they must have it in order to carry such programs •. These 
telecasts, if they are to be complete and accurate, would 
have to cover the entire session whidh might take several 
days and many hours each day. 1 This is just what did 
happen when the Sen~te Crime Committee permitted television 
coverage of their hearings. 2 The broadcasters argue that 
they cannot carry these long sessions without some way to 
defray the staggermg cost.. It must be kept in mind that 
~ .. , 
there is not -only the actual cost of production but also 
loss of the revenue usually made from the commercial pro-
grams Which had to be cancelled. In some cases the payment 
of cancellation penalties must be made. 3 
1u.s., Congress, Senate, Special Committee to 
Investigate Organized Crime in Interstate Commerce, Final 
Report, Report No. 725, 82d Gong., 1st Sess., 1951, 
pp. lol-102. Cited hereafter as Senate Crime Committee, 
Final Report, 1951. 
2supra, p. 81. 
3senate Crime Committee; Final Report, 1951, pp. lal 
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This appears to be the only real argument for allow-
ing commercial-sponsorship, i.e., to pay for the broadcast. 
But many of those who oppose commercial sponsorship feel 
that this argument is not sufficient. There are too many 
disadvantages in allowing commercial interests to support 
a broadcast of government proceedings. For this reason 
most of the committee hearings which have been broadcast 
have not been sponsored. In fact only two have had net-
work sponsorship ~d only a few more have had local spon-
sorship.1 
The Senate Rules Subcommittee heard testimony on 
this subject when it held hearings in 1954 to consider 
committee investigating procedure. 2 Senator Bennett, 
giving testimony in support of his resolution (S. Res. 249), 
spoke out against commercial sponsorship. The first reason 
he gave in opposition to it was that the dignity of the 
Senate could not help but suffer When its activities were 
sold. He called the ttsale of Senate proceedings • • • a 
1u.s., Congress, Senate; Subcommittee of the 
Committee on Rules and Administration, Hearings on Rules of 
Procedure for Senate Investi~ating Committees, 83rd Cong., 
Zd Sess., 19.54, Yart 9, pp • .5.5b•.5b8. Ci.ted hereafter as 
Senate Subcommitte~ on Rules, Hearing on Rules, 1954. 
2supra, pp. 96-100. 
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prostitution of the legislative process.1 
Representatives from the broadcasting industry 
argued that this was not the case. Ralph w. Hardy, then 
vice president of the NARTB, said in his testimony before 
the committee, 
It seemed perfectly natural and proper then as 
now to have responsible business interests of recog-
nized stature underwrite at least a portion of these 
time costs through arrangement for advertising in 
good taste to be presented with due discretion at 
times and in circumstances fully acceptable to those 
officials in charge of the conventions and hearings.2 
·Robert H. Hinckley, vice president of ABC, felt 
that in this instance, there is the same relationship 
between the program and the sponsor as there is between 
an article in a newspaper and an advertisement on the 
same page. The broadcaster does not have to accept just 
any sponsor Which comes along but can exercise discernment 
in whom to accept. 3 These men argued, then, that an 
advertisement chosen in good taste would not cause the 
dignity of the Senate to suffer. 
1senate Subcommittee on Rules, Hearing on Rules, 
1954, Fart 2, p. 71. 
2 Ibid .. , Part 9, p. 553. 
3 Ibid., Part 9, p. 580. 
-
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Senator Bennett also felt that commercial sponsor-
ship might become a "subtle but powerful means of influ-
encing legislation." He felt there were two ways in which 
this could be dangerous. A wealthy concern with interest 
in a certain piece of legislation could~ by backing the 
broadcast of a hearing to discuss that legislation, skill-
fully propagandize it. Or it could be that a committee 
might be more favorable toward legislation which it knew 
would have adequate sponsorship to get it on the air. 1 
The broadcasters answered this with the argument 
that while this sounds possible, in practical application 
the possibility is not very real. Such insidious motives 
would be quite obvious and suspected right away. 2 And such 
a suspected interest would not fit the qualifications for 
an acceptable advertiser. 
Both proponents and opponents agreed that there 
is a danger that commercial sponsorship might be used to 
influence a Senator. Senator Bennett argued that "an 
ambitious Senator or comm_ittee chairman, • • • might find 
a sponsor who would benefit from a particular investiga-
tion or hearing, and might work out the whole program in 
1Ibido, Part 2, P• 71. 
2Ibid., Part 9, P• 568. 
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advance.n1 The supporters of commercial sponsorship felt 
this danger is present at all times, and this is "a problem 
with which an elected public official in high office is 
confronted on almost a daily basis.n2 
A further. argument is offered against the use of 
advertising to pay for the broadcast. It provides a way 
by which corporate funds could be used for a political 
purpose while evading existing laws. A sponsor desirous of 
backing a certain Senator could provide a big build-up 
through a committee hearing, especially if that particular 
Senator were the chairman of the committee. 3 This danger 
could be eliminated through prop~r legislation so offers no 
substantial problem according to Mr. Hardy. 4 
Senator Bennett offered as a final objection the 
fact that there would be,an effect on the hearing and on 
the Senators involved. New motives for holding hearings 
and being on committees might develop. The committee mem-
bers would find themselves constantly under pressure from 
extraneous forces and in the long run ttconstant commercial 
1 Ibid., Part 2, P• 71. 
2 Ibid., Part 9, P• 568. 
3 Part 2, 71. Ibid., P• 
-
4Ibid., Part 9, P• 569. 
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exploitation of committee hearings would directly impede the 
legislative process.ul 
It is suggested by Telford Taylor that the high 
goals of a sponsor to provide programs of public interest 
may fade with time and the desire for only a large audience 
l4ll become the prevailing motive. This will cause sponsors 
to-seek only the most colorful hearings or portions of 
heari~gs. ·The result will be a coverage of Congress based 
solely on advertising considerations. 2 
Even so, the question of commercial spon~orship can 
npt be easily overlooked when it is the main source of 
operating income in our system of broadcasting. 
Broadcasting False and Improper Charges 
One of the issues raised concerning the broadcasting 
of congressional hearings is the airing of the many accusa• 
tions which are made with no proof to support them. The 
question is, is it right to allow this possibly false 
accusation to go out over t~e airwaves to the thousands and 
even millions that may be watching? To consider this prob• 
lem properly one must understand the purpose of the 
1Ibid,., Part 2, P• 72. 
-
2Tel£ord Taylor, uThe Issue is Not TV but Fair Play;' 
New York Times Magazine, (April 15, 1951), p. 68. · 
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purpose of the congressional hearing, its power and lfmita• 
tions, and the difference between it and a court or grand 
jury. 
John T. Watkins was convicted of contempt of 
Congress for refusing to an8Wer some questions before the 
subcommittee of the Un-American Activities Committee. The 
conviction was affirmed by the u.s. Court of Appeals. On a 
writ of certiorari the case went to the United States 
Supreme Court. There the decision was reversed.1 This 
case, while not concerned with the broadcasting or a hear-
ing, is important here for the court reviewed the legislativ 
procedure of committee investigation. Chief Justice Warren 
gave the court's decision.. Included was this statement 
about committee hearings: 
The power of the Congress to conduct investigations 
is inherent in legislative process. The power is 
broad. It encompasses inquiries concerning the ad-
ministration of existing laws as well as proposed 
or possibly needed statutes. It includes surveys 
of defects in our social economic or political system 
for the purpose of enabling the Congress to remedy 
them.. It comprehends probes into departments of the 
Federal Government to expose corruption, inefficiency 
or waste. But, broad as is this power of inquiry, it 
is not unlimited. There is no general authority to 
expose the private affairs of the individual without justification in terms of the function of the Congress. 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • In the decade following World War II, there 
appeared a new kind of congressional inquiry unknown 
·' 
lwatkins v. United States, 77 S.CT. 1173 (1957). 
in prior periods of American history. Principally 
this was the result of the various investigations 
into the threat of subversion of the United States 
Government, but other subjects of congressional 
interest also contributed to the changed scene. This 
new phase of legislative inquiry involved a broad 
scale intrusion into the lives and affaiss of private 
citizens. It brought before the courts novel ques-
tions of the appropriate limits of congressional 
inquiry.l 
According to the above decision there are two 
purposes of the congressional hearing. The obtaining of 
facts for the creation of laws, and the investigation of 
the government to expose misconduct or inefficiency. A 
third purpose is often added, though it is considered by 
some a doubtful purpose.. That is, the dissemination of 
information to the publi~. 2 
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Congressional committees have, in recent years, 
held investigations in many areas to accomplish, it is 
hoped, these purposes. In so doing some of the committees 
have been considered courts by the public, and it seems by 
some of the investigators as well. 3 This was brought out 
in the final report of the Senate Crime Committee: 
1Ibid. 
2Allen T. Klots, "Trial by Television," Harper's 
Magazine, CCIII (October,.l95l), p. 90. 
3Ibid., P• 92. 
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Considerable confusion of thought has resulted 
from the error of placing congressional hearings in 
the same category as trials in court. While it is 
true that gangsters and hoodlUiils when called before 
this committee and asked to give information regard-
ing organized crime, were in an uncomfortable position 
while being interrogated by counsel and Senators, they 
were not on trial. · 
A court trial is entirely different. It is a 
judicia~ proceeding involvin~ the specific facts of 
an individual case. A jury 1.s present and must be 
able to hear and weigh the evidence wtthout distrac• 
tion. The fate of an individual defendant is at 
stake and great weight must be given to his right to 
be tried in an atmosphere that is ··strictly calm and judicial. It is for these reasons that the Eederal 
Rules of Criminal :Procedure specifically forbid radio 
broadcasting of court proceedings. · 
The function of a congressional committee, on the 
other hand, is to obtain information for the purpose 
of enacting legislation. The legislative process 
includes the important step of enlightening the public 
regarding the matters under inquiry in order that 
intelligent public opinion wili be developed. The 
more access the public has to·the hearings the more 
thoughtful will its opinion be.1 This is a necessary part of the democratic process. ·. 
The important thing to note here is that in a court 
trial a jury is present which will weigh the evidence to 
try to determine what is fact and what is not. This is 
not true of the congressional investigation. There are 
· other differences. In a trial the accused has been formally 
charged with a crime. In an investigation the one involved 
is merely a witness and has not been charged with any crime. 
1senate Crime Connnittee, Final Report, 1951, P• 101. 
2william Goss.ett, "Justice 'and 'TV:· Some Thoughts on 
Congressional Investigations, .. American Bar Association 
Journal, XXXVIII (January, 1952), p. 18. 
The counsel for the accused in a tri~l bas the right to 
cross-examine witnesses who have testified against the 
accused and, if he so wishes, produce his own witnesses. 
In a hearing the witness generally does not have this 
privilege. 1 
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The congressional hearing has also been compared 
with a grand jury. This is because it has many of the 
appearances of such a group. A grand jury is inquisitional 
in character. It can indict a person on the grounds of 
the material· and testimony presented at the grand jury 
session, but it does not have the court's power to try a 
person accused of ~ crime. It is conducted in secret to 
protect members of the grand jury and the persons who are 
vindicate4. 2 · On the other hand, the hearings of a 
congressional connnit~ee are public. Therefore, it can be 
seen that while such an investigation resembles a court 
or grand jury it has neither the safeguuds of justice that 
a court has nor the secrecy of a grand jury., 3 
It has not been the-purpose here to question the 
use of, or the methods used in, congressional investigations 
lx<lots, op. cit .. , p. >91. 
2Gossett, op. cit., p. 84. 
3Ibid. 
-
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but rather to show the issues involved in broadcasting its 
sessions. Senator Wiley in an Associated Press interview 
said that televised hearings may be either tta constructive 
procedure11 or "a monster which can destroy innocent repu-
tations ... ] Louis Waldman, a member of the Civil Rights 
Commission of the New York State Bar Association in 1952, 
was quoted as calling the Kefauver proceedings "a disgrace• 
ful performance in which those men were convicted before 
millions of Americans whether or not they had committed any 
crime, whether or not there was a statute of limitation to 
anything they had done.tt2 Representative Celler has 
written that the witness has been actually subjected to 
a sort of indictment by the public and has been found· 
guilty without judicial process. 3 It might be argued 
that it is not the television camera or the radio micro-
phone which violate the rights of the witness. If anything 
it is fundamentally the manner in which these investiga-
tions are conducted, but radio and television do serve to 
magnify and disseminate the evii. done to the witness. 4 
lquoted in Helen B. Shaffer, nTelevising Congress,n 
Editorial Research Report, I (April 20, 1953}, p. 281. 
2Ibid., p. 289. 
3Ibid. 
-
4Klots, op. cit., p. 92. 
189 
These media give the ndemagogic membertt of congress, 
while under the protection of congressional immunity, the 
means of making public charges against persons and organ-
izations lacking equal facilities to reply. 1 
Involved in this issue in a vital way are, the 
rights of the congressional committees to investigate 
freely to fulfill their purposes, the rights of the private 
citizen not to be charged falsely in public without legal 
recourse, and the rights of the public to know what its 
legislators are doing. 
The power of Congress to probe freely into any condi~ 
tions it sees fit must be limited, it is contended, 
by the civil rights of citizens. On the other hand, 
the right of the witnesses to protection against 
injury through the wide spread publicity given com-
mittee proceedings must be balanced against the right 
of the public to full information on government 
activities.2 
Fair Trial 
The coverage of a court trial is affected by many 
rights and responsibiltties, some of Which often overlap 
with one another. According to the Constitution every 
citizen is guaranteed the right of a fair trial. To see 
1Jacob K. Javits, ttcase for Televising Congress,n 
New York Times Magazine, (January 13, 1952), p. 12. . 
2 Shaffer, op. cit., P• 287. 
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that this right is carried out is the responsibility of the 
court. Another right is the people's right_to know what is 
going on in the courts. To help the people find out what 
is going on is the responsibility of the mass media. 1 
When reports of criminal trials are published dur-
ing the time a trial is being conducted, there is a possibil 
ity that the coverage by the press, radio or television will 
have an unjustifiable influence on the judge or the jury. 
To prevent this from happening is the duty of the court. 
ttA judge is at all times during the sessions of the court 
empowered to maintain decorum and enforce reasonable rules 
to insure the orderly and judicious disposition of the 
court's business."2 
The supporters of Canon 35, notably the ABA, fear 
that the intrusion of broadcast facilities in the courtroom 
will divide the attention of the presiding judge, thereby 
making it impossible for him to insure the accused of a 
fair trial. 
The American Bar Foundation expressed this reason-
ing more clearly in the following paragraph: 
!wilbur Schramm, Responsibilit; in Mass Communica·· 
tion (New York: Harper & Brothers, 19 7), p. 180. . 
2state v. Clifford, 118 N.E. 2d 853 (1954). 
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Judges should be free from avoidable 'distractions 
or disturbances that are inimical to judicious conduct. ' 
It would impose upon the judge the 'additional impossi~ 
functions of impresario, producer and censor' to make 
him responsible for determining what photographic and · 
broadcasting equipment should be allowed in the court-
room, and to preserve the decorum in the presence of · 
representatives of competing media during a trial in-
volving wide public interest.l 
In every lawsuit, civil or criminal, the principal 
figure is the judge. He bas the job of dealing with -the 
emotions of all those who come into his court. Judge 
Philbrick McCoy said this task would seem diffi~ult enough 
without _the presence of recording devices and the . men re• 
quired to operate them.. It is enough to say that he should 
be free from all extraneous influences which .may tend to 
create favor or prejudice. Judge McCoy said trouble starts 
when same cases become more conspicuous than others, and 
the public's curiosity quickly focuses upon it. When this 
happens the duties of the trial judge become more numerous 
in an effort to maintain the fair administration of justice 
while keeping dignity and decorum in the courtroom. 2 
1American Bar Foundation, nBar Study Group Recom-
mends Court l'hoto Ban Be Retained,'~ A Report prepared by 
the American Bar Foundation Chicago: American Bar Center, 
n.d. (1957), p. 2. CMimeographed). 
2Philbrick McCoy, 11l'roceedings of the House of 
Delegates., at the February, 1958 meeting of the ABA in 
Atlanta, Georgia in Judicial Canon 35 Conduct of Court 
l'roceedings, Chicago: American Bar Association, n.d. (1958). . . 
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Judge McCoy added that ttwe cannot be blind to the 
fact that in such cases emotions take over and the parties 
and their witnesses ••• are~~prone to forget why they are 
in court. tt It is therefore imperative, he warned, that the 
trial judge be free of any extraneous influences which 
might tend to distract him from the faithful performance 
of the duties impos.ed on him by law. 1 
In a recent decision handed down by a New York 
State Superior Court it was established that, 
No trial judge, mindful of his lawful duties and 
responsibilities, would willin$1Y place himself in 
the position of censor. Certa1nly no trial judge 
should be expected to interrupt the orderly trial of 
a case before him to ascertain whether the jurors or 
witnesses object to having their photographs taken, 
or to ascertain whether witnesses object to having 
their testimony broadcast. 
In short, no judge should be called upon to 
deviate in any manner from the proper discharge of 
his proper functions as a judge, responsible to the 
people for the administration of justice according 
to law.2 
The broadcasters refute the idea that television 
cameras and sound recording devices create extraneous 
influences in the courtroom. They do agree, however, that 
the individual judge should be allowed to decide, "on a 
case-to-case basis, in the exercise of his reasonable 
1Ibid. 
2united Press Association v. Valente, 123 N.E. 2d 
777 (1954 • 
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discretion," whether broadcasting is incompatable with the 
. 1 
proper and orderly course of courtroom procedure. The 
National Association of Broadcasters has said: 
Thus if there be any burden involved, he places it 
upon himself by his own voluntary action. And 
strangely enough, it is our deep-rooted view that 
many of our judiciary would be happy to assume what-
ever 'burden' might be implicit in order that the 
·American public could be given a full look at its 
courts at work.2 
In 1958 Edward Lee Lyles, convicted on a count of 
burglary in the second degree, appealed to the Criminal 
Court of Appeals of the State of Oklahoma placing emphasis 
on the following charges: 
1. The plaintiff contends the trial court com-
mitted error in not granting a mistrial for the 
reason television cameras were permitted in the 
courtroom, and pictures taken in front of the jury 
panel were prejudicial and prevented him from having 
a fair trial. 
2. The plaintiff asse~ted that the newspaper 
articles and the taking of television pictures gave 
great weight to the importance of the trial so that 
~ational Association of Broadcasters, "In the 
Matter of Restatement of Canon 35 of the Canons-of Judicial 
Ethics," A Report made before a special hearing of the ABA 
at Atlanta, Georgia, February 24, 1958, p. 5. 
2 Ibid., p. 15. 
-
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the defendant did not receive a fair and impartial 
trial~ all in violation of his constitutional rights~ 
as well as violating the ABA Rule 35.1 
The decision of the Superior Court read~ in part, 
as follows: 
Certainly in the case at bar~ though photographs 
were taken in the courtroom, during recess, the 
defendant was unable to produce any evidence of 
either distraction or disturbance. Neither was he 
able to produce a single fact to support that either 
he or the court were affected in their rights in a 
substantial way. This contention presents itself as 
a baseless boogey constructed out of pure conjecture. 
We are of the opinion that the presumption upon which 
Canon 35 has been constructed is fabricated out of 
sheer implication and not hammered out on the anvil 
of experience. 
• • • • • • • • .• • • • 0 • 0 • • • • • • • • • • • • 
We are of the opinion, the matter of televising 
or not televising, photographing or not photograph-
ing criminal trials and proceedings, subject to 
standards approved by the court is within the sound 
discretion of the trial judge. In no other way can 
the constitutional rights of all, the individual, 
the broadcaster, the press, and the public be 
reconciled. When abuses of discretion occur, we 
will meet . them on appeal and not in a manner of 
preconception and on a basis of unrealistic presump-
tion •. Herein, the trial court neither committed 
error nor abused its discretion in the foregoing re-
gard as the defendant contends. 
• • • • • • • • • • • • • • • • • • • • • • • • • • • In the light of the foregoing, we are of the 
opinion that this conviciion should be and the same 
is ·-accordingly affirmed. · 
lr.~les v. State of Oklahoma, Criminal Court of 
Appeals, sate of oklahoma, No. A- 12,595, n.d. (1958). 
2Ibid. 
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In another case, more sensational in nature, the 
question of fair trial was again the subject of wide spread 
controversy. The murder trial of Dr. Samuel H. Sheppard, 
called by Dorothy Kilgallen of the New York Journal American 
"The Trial of the Century," was reported in such a sensa-
tionalized manner that ttthe press must ask itself if its 
freedom, carried to excess, doesn't interfere with the 
conduct of fair trials. nl 
The Sheppard case, which was denied review by the 
Supreme Court of the United States, was appealed on the 
basis that the press along with radio, photography and 
television .. which were allowed entrance to the courtroom 
prevented the requirements of a fair tria1. 2 
Sheppard, now serving a 10-year-to-life sentence in 
the Ohio Penitentiary said, nthe press, radio and television 
not only attempted to influence the judge and jury before 
and during the trial, but they_ did influence them.u3 
. ~el .. Wiener an~ Larry Chri~tiansen, Jr .. ,. ttThe 
Sheppard Case: Headlines and/or Ethics?", New York-Universitv 
News Workshop, VI (April, 1955), p. 4~ 
2charles Gilbert nThe Taking of Pictures in Court• 
rooms by Press Photographers .. 11 A research paper presented 
to the Middle Tennessee News Photog;aphers' Association. 
Distributed through the New York office of the NFPA, n.d. 
(Mimeographed.) 
3Ibid. 
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According to Joseph Costa the sensationalism which 
surrounded the Sheppard trial came as a result of not allow-
ing press photographers to shoot pictures during actual 
court sessions. He said that banning photographers actually 
accomplishes what Canon 35 sets out to destroy. Mr. Costa 
explained: 
Because photographers were not permitted to cover 
the Sheppard trial proceedings in the courtroom, they 
had to get their pictures on the run before and after 
sessions, in the corridors, and any other place where 
the principals could be photographed. The result was 
that the photographs could not help but include con-
fused backgrounds, photographers themselves chasing 
hither and yon, thus the total visual report which 
reached the public through newspapers conveyed a 
circus-like atmosphere.l 
Commenting on the right of a fair trial Associate 
Justice Robert H. Jackson said: 
The custom of injecting evidence and opinions upon 
the trial by publicity proceeds to such a point that 
verdicts in highly publicized American cases will no 
more really represent the jurors' dispassionate personal 
iudgement on the legal evidence than do those of the 
1 People's Courts' we so criticize abroad.2 
To prevent this from happening is both the job of 
the courts and mass media. Each has a responsibi1i ty: The 
court to provide the individual with a fair trial, and the 
media to satisfy the public's right to know if its courts 
are dispensing justice. That these two rights be compatible 
1Joseph Costa, "Photo Journalism's Defense,tt Quill, 
XLV (September, 1957), p. 5. -
2Dorothy Dunbar Bromley, nFree Press v. Fair Trial, n 
Harner's. CCII <March .. 1951), p. 91. 
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without one infringing on the other, is the ultimate solu-
tion in this particular problem.1 
Photographs Taken Outside of Courtroom 
In order to safeguard the ttdignity and decorum" of 
the courtroom some judges have asserted their power in such 
a way as to cause considerable doubt as to the lawfulness 
of their acts. 
In carrying out their duties some trial judges have 
exceeded the limits of Canon 35 by ordering that no picture~: 
shall be taken in the courtroom or in the corridors outside 
the courtroom. 
In Georgia a judge forbade the taking of pictures 
and the recording of sound in the courthouse, on the court-
house steps, and on the adjacent sidewalks and public 
streets. 2 
In Florida a Circuit Judge banned TV pictures in 
the courtroom or any place within 30 feet of any entrance 
to the courtroom. The order also protected the defendant 
from having his picture taken while he was in jail or on 
3 his way to or from court sessions. 
lschramm, op. cit., p. 187. 
2uprompt Protests, n ASNE Bulletin, No. 415 
(December 1, 1958), p. 6. 
3
"FAB Fil~s Petition On State Court Ban, tt Bl:oadcast:iJ:l -
Telecasting, LV (December 15, 1958), P• 75. 
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The Florida incident just mentioned was carried to 
the State Supreme Court by the Florida Association of 
Broadcasters on the grounds that Canon 35 makes nunsupporteCl 
statements as matters of fact WhiCh the court erroneously 
perpetuates.n1 The Supreme Court decision, written by 
Justice E. Harris Drew, held that the lower court was 
within its right when it banned the taking of photographs 
in or near the courthouse. Justice Drew held that it is 
the judge's responsibility to insure the defendant a fair 
trial, and to this end he had a right to ban the taking of 
pictures. 
The criminal trial in 1954 of John Wesly Wahle, the 
nTurnpike Killer,." was another incident in the legal 
squabble over taking pictures outside of courtrooms and 
courthouses. 
At the time of the trial Judge Edward G. Bauer,. 
presiding in the Westmoreland County Court of Pennsylvania, 
ruled that no photographic equipment would be allowed 
within 40 feet of the courtroom entrance during court 
sessions. 
Legal action in the Westmoreland County Court issue 
was initiated by David W. Mack, publisher of the Greensburg 
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Tribune-Review. The case was carried to the Pennsylvania 
Supreme Court to determine the right of a judge to ban 
the taking of photographs in areas outside the courtroom. 
The Supreme Court ruled that the lower court was within the 
limits of the law when it banned the taking of pictures 
outside the courtroom. The decision said this is proper 
and recognized action when trying to preserve the dignity 
and decorum of the court. · Mack, and six other newsmen, 
had their five day jail sentence removed by the Supreme 
Court, but were still required to pay a fine of one hundred 
dollars each for contempt of court. The contempt citation 
was issued by Judge Bauer when press photographers, under 
orders from their publishers, violated the camera ban. 
Mack said the rule was violated in order to test the law. 1 
Some critics argued that the judge is exceeding his 
power when he restricts the operations of cameramen outside 
the courtroom. Others said it is a violation of .the 
First Amendment, 2 and still others complained that it is 
inconceivable that photographs taken outside the courtroom, 
with modern equipment, could possibly disrupt the decorum 
of the court. 1 
1rn Re Mack, l26.A. 2d 679 (1956). 
2~. 
3John .M. Thomas, ttcourt Rule Prohibiting Photograph~ 
OUtside the Courtroom, Held Constitutional, n Syracuse Law 
Review, VIII (Spring, 1957), P• 288. 
CHAPTER VIII 
CONCLUSIONS 
As of the writing of this paper the outcome of the 
problem of equal access is still in doubt. The ABA is con-
tinuing its study, the broadcasters are seeking entrance to 
public meetings where ever possible, and bills and resolu-
tions are still being introduced into the Congress. From 
the study of the material covered in this work there are 
certain general observations which can be made. 
First of all the problem is too complex to solve 
with general, all inclusive measures such as Canon 35 or 
Rayburn's interpretation of the House Rules. Each issue 
in the total question involves many variables which are 
not sufficiently considered. 
Secondly, there has not been enough research done 
in the areas of audience reaction, the effect on the 
audience, and the effect on the participants of the hear-
ings or trials to support many of the judgments made on 
both sides. 
Thirdly, there are possibly other motives which lie 
under all the high level talking which has gone on, and 
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these should be brought to the surface before any final 
decision is made. 
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Fourthly, the problem is not only complicated in 
itself but the laws and rights upon which any solution will 
have to be based are in many cases vague and lacking in 
adequate and accepted interpretation. 
Before offering any recommendations it will be 
necessary to make certain conclusions concerning the 
separate issues covered in previous chapters. 
Decorum and Technical Improvements 
Past incidents have shown that the matter of 
disturbing the decorum of the court or hearing can no 
longer be considered as a valid argument against equal 
access. The numerous trials which have been covered by 
the electronic and photographic media and the experiments 
which have been performed before the various bar associa-
tions have proven that it is possible to cover such pro~ 
ceedings without disrupting the d~corum or calling undue 
attention to the newsmen at work. It is generally agreed 
by both sides that this can be accomplished under the 
supervision of the presiding judge or committee chairman 
with the provision of adequate facilities, the pooling of 
equipment and the use of the most up-to-date tools and 
techniques. 
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The Psychological Effect on the Witness 
There is ,no factual evidence to show one way or 
the other that there is or is not a psychological effect on 
the witness. The Colorado experiences might yield some 
information on the subject but this has not as yet been 
adequately studied. The writers agree with Dr. Kenyon that 
until someone produces some unbiased data ignorance must 
be admitted. 
Theatrics of the Participants 
Here it also must be said that there are no facts 
which show by actual case that the actions of legislators, 
judges, and lawyers have changed radically when they are 
put before the all seeing eye of the camera. It is the 
writers' opinion that there is a possibility that this 
might become a problem when the participants are no longer 
self-conscious before them, but it is hoped that if such 
were to take place the public would discern between the 
good and the bad and act accordingly in the next election. 
Effects of Broadcasting Trials and Hearings 
Because of the lack of adequate audience research 
following such broadcasts there is little evidence as to 
the effect of the broadcasting of trials or hearings on 
the public. But the writers are of the opinion that the 
broadcasting of trials should not be allowed under the 
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guise of providing the public with an education about th~ 
judiciary. This position is held because it is felt that 
it will be a knowledge of the evidence brought out at a 
trial rather than the procedure which the listening and 
viewing audience will receive. The facts of a particular 
case will be of no .educational value to the public, nor 
will they be in any way a deterent to crtme. 
However, this does not hold true of the broadcast of 
a legislative hearing. The information brought to light at 
such a session could be of much value to the public. There-
fore the educational and political effects of a broadcast 
of a congressional hearing are legitimate reasons for such 
coverage. 
Choice of Hearing of Trial to Broadcast 
Regardless of the fact that the past record shows a 
preference of those trials and bearings Which contain an 
element of sensationalism the writers agree with the broad-
casters and photographers that the choice should be left up 
to them. This choice, of course, would be conditional upon 
the permission of the presiding judge or, in the case of a 
congressional hearing, a majority vote of the committee. To 
decide otherwise would be to suggest that the broadcasters 
and photographers do not enjoy the same freedom of the press 
that the other media do. In exercising this power of choice 
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it can only be hoped that it will be governed by an attitude 
of honest nsocial responsibility.'' 
Privacy 
The argument that the electronic and photographic 
media will violate the right of privacy of the participants 
of a trial or hearing is not a valid one in the opinion of 
the writers. It should not be used to prevent equal access. 
These media do not~ in this situation, invade a person's 
privacy because they are covering a legitimate news event. 
Because of this the ruling which allows participantf 
in a trial or hearing to refuse to be photographed or 
recorded on the grounds of a violation of their right of 
privacy can not be supported. However~ there remains the 
question as to whether coverage can be refused on the 
grounds that it tends to disturb and distract the partici-
pant. 
Commercial Sponsorship 
The broadcasts of courtroom proceedings or congres-
sional hearings should not be sponsored by commercial 
interests. The writers hold this view because the argu-
ments against such sponsorship have n9t been and possibly 
can not be answered satisfactorily by the advocates of 
equal access. While there is no factual evidence to suppor 
the fears that such sponsorship will lead to control~ the 
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damage that could be done by unwarranted commercial influ-
ence is tl?tO great to take the chance. If the broadcasts 
are to be made, then another method should be found to 
finance them. 
Broadcasting Ealse and Improper Charges 
While this problem does exist it is not caused by 
the presence of the electronic media. It is inherent in 
the investigating process of the legislature. These 
charges made by the members of Congress are privileged and 
may be reported by all the media. Therefore this argument 
can not be considered a valid reason to prevent equal access 
Fair Trial 
On the basis of the cases reported above it appears 
that the presence of cameras and microphones does not 
interfere with the right of a fair trial. While the 
writers are aware that the possibility of such interfer-
ence is always present it is their hope that competent 
judges and responsible broadcasters and photographers will 
prevent this from happening. 
Photographs Taken Outside of Courtroom 
The only conclusion that can be made here is that 
the judge does have the power to extend his authority 
outside the courtroom to insure the maintenance of decorum 
and the provision of a fair trial. A number of court 
decisions have confirmed this opinion. 
Recommendations 
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What recommendations can be made now in the light 
of the foregoing conclusions? 
l. Because of the complexity of the problem and 
the theoretical soundness of the majority of the arguments 
for equal access the restrictions imposed by·such prohibi· 
tions as Canon 35 and the Rayburn ban should be set aside. 
2. Because it is necessary to have more facts 
before any final decision can be made, a two year period 
should be planned beginning as soon as the restrictions 
are lifted during which time the photographic and electronic 
journalists would be allowed to cover trials and hearings 
with the permission and under the control of the judge or 
comnittee concerned. A separate judgment would be made 
on each occasion on the basis of the case involved. Dur-
ing this period a group of research people would study all 
the issues involved under actual working conditions. The 
study would include audience research to determine the 
educational and political value of such coverage and the re· 
action of the public to the broadcasts. It should include 
a study of the participants of the trials and hearings 
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including the witnesses to try to determine if there is a 
true psychological reaction. There should be a study of 
the media also to determine how they conducted themselves 
not only when they received permission but also when they 
were turned down, to see if they were more interested in 
the story than the rights of all involved. Studies of 
other issues would be made as their importance was dis-
covered. 
This work might be financed by the American Bar 
Association, the National Association of Broadcasters, 
the National Press Photographers Association, and a govern-
ment grant. 
At the end of the two year period the bar and the 
media would hold a conference to hear the results of the 
study. From the information gained in the study and the 
recommendations made by the research people the bar-media 
committee could then draw up an ad~quate agreement based 
on facts. This agreement, while in some areas must be 
left flexible, would be held to by all. The result might 
be anything from full access to complete restriction or 
anything in between. To expedite matters a six month time 
limit would be placed on the committee. 
3. In the event that the final recollllllendations 
provide for equal access the following method of financing 
the broadcasts might ease the burden on the networks and 
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stations and allow for broader coverage. A joint founda-
tion would be set up by Che major networks in association 
with any station that wished to join. This foundation 
would be supported by gifts from public-service~inded 
businesses, private citizens and if need be a grant from 
the government. The individual broadcasts would be 
financed on a percentage basis with the network and/or 
stations carrying the coverage. No commercial announce-
ments of any kind would be made before, during, or after 
the broadcasts. Those Who donate gifts to the foundation 
will have absolutely no say in any way as to the trials 
or hearings covered. A system such as this would eliminate 
most of the dangers inherent in commercial sponsorship and 
still prevent the networks and stations from being burdened 
with excessive losses with each broadcast. 
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APPENDIX A 
RULES OF THE HOUSE OF REPRESENTATIVES PERTAINING 
TO SECREcY AND THE PRESS 
Rules of the House of Representatives1 
Rule XXIX 
Secret Session 
Whenever confidential communications are received 
from the President of the United States, or whenever 
the Speaker or any member shall inform the House that 
he has communications Which he believes ought to be 
kept secret for the present, the House shall be 
cleared of all persons except the Members and officers 
thereof, and so continue during the reading of such 
communications, the debates and proceedings thereon, 
unless otherwise ordered by the House. 
Rule XXXIV 
Official and Other Reporters 
1. The appointment and removal, for cause, of the 
official reporters of the House, including stenographers 
of committees, and the manner of the execution of their 
duties shall be vested in the Speaker. · 
2. Such portion of the gallery over the Speaker's 
chair as may be necessary to accommodate representa-
tives of the press wishing to report debates and pro-
ceedings shall be set aside for their use, and reputable 
reporters and correspondents shall be admitted thereto 
under such regulations as the Speaker may from time to 
time prescribe; and the supervision of such gallery, 
1u.s. Congress House, Constitution Jefferson's 
Manual and Ruies of the House or Representatives, 84th 
Gong., z-cr Sess., House Document No. 474 (Washington: 
u.s. Government Printing Office, 1957), p .. 494.~ff • 
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including the designation of its employees, shall be 
vested in the standing committee of correspondents, 
subject to the direction and control of the Speaker; 
and the Speaker may assign one seat on the floor to 
Associated Press reporters, and one to the United 
Press Associations, and regulate the occupation of 
the same. And the Speaker may admit to the floor, 
under suCh regulation as he may prescribe, one addi-
tional representative of each press association. 
3. Such portion of the gallery of the House of 
Representatives as may be necessary to accommodate 
reporters of news to be disseminated by radio, wire-
less, and similar means of transmission, wishing to 
report debates and proceedings, shall be set aside 
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for their use, and reputable reporters thus engaged 
shall be admitted thereto under such regulation as 
the Speaker may from time to time prescribe; and 
supervision of such gallery, including the designa-
tion of its employees, shall be vested in the Standing 
Committee of Radio Reporters, subject to the direction 
and control of the Speaker. 
APPENDIX B 
RULES OF THE SENATE :PERTAINING TO 
SECRECY AND THE PRESS 
Standing Rules of the Senate1 
Rule XXXIV 
Regulation of the Senate Wing of the Capitol 
1. The Senate Chambers shall not be granted for 
any other purpose than for ·the use of the Senate; no 
smoking shall be permitted at any time on the floor 
of the Senate, or lighted cigars be brought into the 
Chamber. . 
2. It shall be the duty of the Committee on 
Rules and Administration to make all rules and regula-
tions respecting such parts of the Capitol, its 
passages and galleries, including the restaurant and 
the Senate Office Building, as are or may be set apart 
for the use of the Senate and its officers, to be en-
forced under the·direction.of the :Presiding Officer. 
They shall make such regulations respecting the 
reporters• galleries of the Senate, together with the 
adjoining rooms and facilities, as will confine their 
occupancy and use to bona fide reporters for daily 
newspapers and periodicals, to bona fide reporters of 
news or press associations requiring telegraph service 
to their membership, and to bona fide reporters for 
daily news dissemination through radio, wire, wireless, 
and similar media of transmission. These regulations 
shall so provide for the use of such space and facil-
ities as fairly to distribute their use to all such 
media of news dissemination. 
1u.s., Congress, Senate, Senate Manual Containina 
the Standin~ Rules~ Orders~ Laws .. and Resolutions AffectJ.na: 
tne .BusJ.ness of the UnJ.ted States Senate, -85tn Uong., Ist 
Sess., Senate Document No. 19 (Washington: . u.s. Government 
:Printing Office, 1957), p. SO~. 
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Rule XXXV 
Sessions with Closed Doors 
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On a motion made and seconded to close the doors 
of the Senate, on discussion of any business which may, 
in the opinion of a Senator, require secrecy, the 
Presiding Officer shall direct the galleries to be 
cleared; and during the discussion of such motion the 
doors shall remain closed. 
Rule XXXVI 
Executive Sessions 
1. When the President of the United States shall 
meet the Senate in the Senate Chamber for the consider~ 
ation of Executive business, he shall have a seat on 
the right of the Presiding Officer. When the Senate 
shall be convened by the President of the United States 
to any other place, the Presiding Officer of the Senate 
and the Senators shall attend at the place appointed, 
with the necessary officers of the Senate. 
2. When acting upon confidential or Executive 
business, unless the same shall be considered in open 
Executive session, the Senate Chamber shall be cleared 
of all persons except the Secretary, the Executive 
Clerk, the Minute and Journal Clerk, the Sergeant at 
Arms, the Assistant Doorkeeper, and such other officers 
as the Presiding Officer shall think necessary; and 
all such officers shall be sworn to secrecy. 
3.. All confidential communications made by the 
President of the United States to the Senate shall be 
by the Senators and the officers of the Senate kept 
secret; and all treaties which may be laid before the 
Senate, and all remarks, votes, and proceedings thereon 
shall also be kept secret, until the Senate shall, by 
their resolution, take off the injunction of secrecy, 
or unless the same shall be considered in open 
Executive session. 
4. Any Senator or officer of the Senate who shall 
disclose the secret or confidential business or pro• 
ceedings of the Senate shall be liable, if a Senator, 
to suffer expulsion from the body; and if an officer, tc 
dismissal from the service of the Senate, and to punish-
ment for contempt. 
5. Whenever, by the request of the Senate or any 
committee thereof, any documents or papers shall be 
communicated to the Senate by the President or head of 
any department relating to any matter pending in the 
Senate, the proceedings in regard to which are secret 
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or confidential under the rules, said documents and 
papers shall be considered as confidential, and shall 
not be disclosed wtthout le~ve of the Senate. 
Rules for Regulation of Senate Wing 
Rule IV 
Galleries 
The Sergeant at Arms shall keep the aisles of the 
galleries olear, and shall not allow admittance into 
the galleries of more than their seating capacity. 
· The galleries of the Senate shall be set apart 
and occupied as follows: 
Press Gallery 
The gallery in the rear of the Vice President's 
chair shall be set apart for reporters of daily 
newspapers. 
The administration of the Press Gallery shall be 
vested in a Standing Committee of Correspondents 
elected by accredited members of the Gallery. The 
Committee shall consist of five persons elected to 
serve terms of two years: Provided, however, that at 
the election in January 1951, the three candidates 
receiving the highest number of votes shall serve for 
two years and the remaining two for one year. There-
after, three members shall be elected in odd-numbered 
years and two in even-numbered years. Elections 
shall be held in January. The Committee shall elect 
its own chairman and_ secretary. Vacancies on the 
Committee shall be filled by special election to be 
called by the Standing Committee. 
Persons desiring admission to the Press Gallery 
in the Senate Wing shall make application in accordance 
with Rule XXXIV, as amended, for the regulation of the 
Senate Wing of the Capitol, which rule shall be inter-
preted and administered by the Standing Committee of 
Correspondents, subject to the review and approval by 
the Senate Committee on Rules and Administration. 
The Standing Committee of Correspondents shall 
limit membership in the Press Gallery to bona fide 
correspondents of repute in their profession, under 
such rules as the Standing Committee of Correspondents 
shall prescribe: Provided, however, that the Standing 
Committee of Correspondents shall admit to the Press 
Gallery no person who does not establish to the satis-
faction of the Standing Committee all of the following: 
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a. That his or her principal income is obtained 
from news correspondence intended for publication in 
newspapers entitled to second-class mailing privileges. 
b. That he or she is not engaged in paid publtcity 
or promotion work in prosecuting any claims before 
Congress or before any department of the Government, 
and will not become so engaged while a member of the 
Fress Gallery. · 
c. That he or she is not engaged in any lobbying 
activity and will not become so engaged while a member 
of the Press Gallery. · 
The Standing Committee of Correspondents shall pro-
pose no change or changes in these rules except upon 
petition in writing signed by not less than 100 accreM~ 
members of the Press Gallery. 
Radio Correspondents' Gallery 
The front row in the northeast public gallery shall 
b~ set apart for the use of the radio correspondents. 
• • • • • • • • • 0 • • • ~ • • • • • • • • • • • • • • 
It shall be prerequisite to membership that the radio 
station, system, or news•gath.ering agencies which the 
applicants represent shall certify, in writing to the 
Radio Correspondents' Association that the applicant 
conform to the foregoing regulations. 
The applications required by the above rule shall 
be authenticated in a manner that shall be satisfactor1 
to the Executive Committee of the Radio Correspondents 
Association, Which shall see that the occupation of the 
gallery is confined to bona ~ide news ~atherers and for 
reporters of reputable standing, in the~r business who 
represent radio stations, systems, or news-gathering 
agencies engaged primarily in serving radio stations 
or systems. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 
The Radio Gallery shall be under the control of the 
Executive Committee of the Radio Correspondents' 
Association, subject to the approval and supervision 
of the Senate Committee on Rules and Administration. 
APPENDIX C 
BILLS AND RESOLUTIONS IN CONGRESS INVOLVING 
EQUALACCESS FROM 1924 TO 1957 
68th Congress) lst Session) Vol. LXV, 1924. 
S. Res. 191 Directing the Secretary of War and the Secretary 
of the navy to cooperate in the appointment of 
a joint commission to report of the Senate 
respecting the use of the radio stations of the 
War and Navy Departments for broadcasting the 
proceedings of Congress. . 
Mr. Howell; ordered to lie over under rule, 5056. 
Referred to Committee-on Rules, 5122.- Reporte 
with amendment, 7528 - Considered, amended, and 
agreed to, 7666. 
72d Congress, 1st Session, Vol. LXXV, 1932. 
S. Res. 28 To appoint a select committee to investigate 
the practicality of broadcasting the proceedings 
of the Senate. 
Mr. Howell; Committee on Rules, 217. 
s. Res. 71 To provide for the e~ipment of the Senate 
Chamber for broadcasting the proceedings of 
the Senate. 
Mr. Dill; Committee on Rules, 445. 
76th Congress, lst Session, Vol. LXXXIV) 1939. 
H. Res. 161 Amending rule XXXV of the Rules of the House of 
Representatives relating to the Press Gallery. 
Mr. Dempsey; _committee on Rules, 4157. 
lThe numbers given with Bills and Resolutions refer 
to the pages where the Bill or Resolution is mentioned in 
volume of the Congressional Record under which it is listed. 
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H. Res. 169 To amend rule XXXV of the Rules of the House 
of Representatives. 
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Mr. Dempsey; Committee on ~ules, 4422 - Reporte 
back, considered, and agreed to, 4561. 
78th Congress, 2d Session, XC, 1944. 
S.J.Res. 145 Authorizing the broadcasting of the proceed-
ings of the Senate and the House. 
Mr. Pepper; Committee on Rules, 6930, 6931. 
82d Congress, lst Session, Vol. XCVII, 1951. 
H. Res. 62 To amend rule XXXV of the Rules of the Bouse 
of Representatives to provide for televising 
and broadcasting the sessions of the House of 
Representatives. · 
Mr. Javits; Committee on Rules, 200 • 
. 
B. R. 3656 To.amend the Legislative Reorganization Act of 
1946, as amended, to provide for the broadcast-
ing and televising of the proceedings of the 
Senate and the House. 
Mr. Klein; Committee on Rules, 3708. 
2d Session, Vol. XCVIII, .1952 
H. Res. 538 To amend the rules of the House of Representa-
tives relating to broadcasts of committee hear-
ing~ and other purposes. . 
Mr. Billings; Committee on Rules, 1573. 
H. Res. 540 Amending rule XI (2) (£) of the Rules of the 
House of Representatives, • • • and to regulate 
the dissemination of news of their proceedings. 
Mr. Meader; Committee on Rules, 1573. 
HCon.Res. Z>l To establish a Joint Committee on the Organiza-
tion of Congress. 
Mr. Geller; Committee on Rules, 1631. 
s. Res. 319 To amend the Standing Rules of the Senate 
· relative to broadc.asting or televising committe 
proceedings. 
Mr. McCarran; Committee on Rules and Administra 
tion, 5394. 
218 
·83rd Congress, 1st Session, Vol. XCIX, 1953. 
H. R. 2109 To provide for the televising and broadcasting 
of and regulations for the conduct of hearings 
and activities of committees of the House of 
Representatives. 
Mr. Javits; Committee on Rules, 583. 
H. Res. 86 To authorize the Committee on the Judiciary to 
conduct studies in the conduct of hearings be-
fore Committees of the House of Representatives. 
Mr. Geller; Committee on Rules, 390. 
2d Session, Vol. c, 1954. 
H. Res. 447 To amend the rules of the House in respect to 
investigation procedure. 
Mr. "Scott; Committee on Rules, 1958. · 
H. Res. 550 To amend certain provisions of rule XI of the 
Rules of the House of Representatives. 
Mr. Meader; Committee on Rules, 6705. 
s. Res. 256 To establish rules of procedure for investiga-
tions by Senate Committees. 
Mr. Kefauver, Mr. Lehman, et al Committee on 
Rules and Administration, 7224, 7350. 
s. Res. 249 To amend Senate rules by adding a rule relative 
to broadcasts or television of Committee pro-
ceedings. 
Mr. Bennett; Committee on Rules and Administra-
tion, 6716 -Cosponsors added, 8537. 
84th Cong~ess, 1st Session, Vol. CI, 1955. 
. . 
s. Res. 17 To amend rule XXV of the Standing Rules of the 
Senate. 
Mr. Jenner; from Committee on Rules and Admin-
istration, (S. Rept. 2) 161, ordered placed on 
the calendar, 161. . 
H. Res. 99 To amend certain provisions of rule XI of the 
Rules of the·House of Representatives. 
Mr. Meader; Committee on Rules, 511. 
2d Session, Vol. CII, 1956 
H. Res. 450 To provide equal access for all news media 
before proceedings of the House. 
Mrs. Griffiths; Committee on Rules, 5697. 
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H. Res. 449 To provide for the broadcasting by radio and 
television of committee hearings of the House. 
Mrs. Griffiths; Committee on Rules, 5697. 
85th Congress, 1st Session, Vol. CIII, 1957. 
H. Res. 31 To·provide equal access for all news mediums 
before proceedings of the House. 
Mrs. Griffiths; Committee on Rules, 92. 
H. Res. 32 To provide for the broadcasting by radio and 
television of committee hearings of the House. 
Mrs. Griffiths; Committee on Rules, 92. 
APPENDIX D 
CODES OF CONDUCT OF THE NATIONAL ASSOCIATDON 
OF BROADCASTERS AND THE NATIONAL PRESS 
PHOTOGRAPHERS ASSOCIATION 
National Association of Broadcasters Code of 
Conduct for Broadcasting Public Proceedings1 
Public Hearings and Meetings 
In keeping with these principles, broadcast 
newsmen, special events broadcasters, film cameramen 
and technical personnel who work with them will con-
duct themselves at public hearings in accordance with 
the following standards: 
They will conform to the established procedures, 
customs, and decorum c£ the legislative halls, hearing 
rooms, and other public places where they provide 
broadcast coverage of public business. 
At all public hearings they will respect the 
authority of the presiding officer to make appropri-
ate rules of order and conduct. 
Coverage arrangements will make maximum use of 
modern techniques for unobtrusive installation and 
operation of oroadcasting equipment. Coverage will 
be pooled where necessary. Call letters should not 
be displayed in cases of multiple coverage. 
In those many instances where commercial sponsor-
ship of news coverage of public proceedings is desir-
able on economic grounds, commercials will be in good 
taste and will be clearly separated from the news 
content of the program. Broadcasters, of course, 
~ational Association of Broadcasters, Code of 
Conduct for Broadcasting Public Proceedings, Washington: 
National Association of Broadcasters, n.d. 
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will honor to the letter any agreements with the pre-
siding official regarding sponsorship. 
Newsmen will present summaries of the proceedings, 
and will conduct interviews, or broadcast commentaries 
only during recesses, or outside the hearing room, or 
during appropriate portions of other proceedings in a 
manner that will assure that the broadcast does not 
distract from the public business. 
In The Courtroom 
The sanctity of public trial and the rights of 
the defendant and all parties require that special 
care be exercis.ed to assure that broadcast coverage 
will in no way interfere with the dignity and decorum 
and the proper and fair conduct of such proceedings. 
In recognition of the paramount objective of justice 
inherent in all trials, broadcast newsmen will observe 
the following standards: 
They will abide by all rules of the court. 
The presiding judge is, of course, recognized as 
the appropriate authority, and broadcast newsmen will 
address their applications for admission to htm and 
will conform to his rulings. The right to appeal to 
higher jurisdiction is reserved. 
Broadcast equipment will be installed in a manner 
acceptable to the court and will be unobtrusively 
located and operated so as not to be disturbing or 
distra9ting to the caurt or participants. 
Broadcast newsmen will not move about While court 
is in session in suCh a way as to interfere with the 
orderly proceedings. Their equipment will remain 
stationary. 
Commentaries on the trial will not be broadcast 
from the courtroom While the trial is in session. 
Broadcasting of trials will be presented to the 
community as a public service, and there will be no 
commercial sponsorship of such trials. 
Broadcast personnel will dress in accordance 
with courtroom custom. 
----
----n-----
National Press Photographers Association Canons of 
· Courtroom Ethics for Press Photographers1 
General 
Ra:ve a conference with the judge 'Who will preside. 
This conference should be held at least two or three 
days in· advance of the trial. Discuss your problems 
with him, reach an understanding on the rules he has 
in mind, and then abide by them. 
Court officers and bailiffs can be your greatest 
helpers. Be sure that they are acquainted with the 
rules and conditions of coverage set forth by the judge. 
Dress conservatively and inconspicuously. Your 
cameras may tend to draw attention to yourself so it is 
important that your personal appearance present a good 
impression in conformity with your dignified behavior. 
Do not move from one spot in the. courtroom to an-
other while the trial.is .. in progress. Choese a goo~ 
spot beforehand, then stay there until a recess. · · 
Variety in picture coverage may be obtained by changing 
lenses, if available. Put those lenses to work rather 
than your feet. 
Don • t work close to the subject. The effect of 
close-ups can be obtained my using telephoto lenses 
or by greater enlargement in printing. 
Conduct yourself as a gentleman at all tfmes. 
While in a trial courtroom, news photographers are unde:t 
the jurisdiction of the court. Just as any other spec• 
tators, they may be held in contempt if they create a 
disturbance. 
In the case of trials which have nationwide inter-
est, the trial judge may require photographers to pool 
their. pictures as a condition of coverage •. Naturally 
this is distasteful, but at times unavoidable. Don't 
fight it. Your editor would rather have pooled picturef 
thin none at all. 
After the trial is over, show your appreciation to 
the judge by taking time to visit him in his chambers 
and thank him for his cooperation. 'Xbis is good public 
relations as well as good manners. . 
1National Press Photographers Association, Canons 
of Courtroom Ethics for Press Photographers, cited· by Geralc 
Cashman and Marlowe Froke, ucanon 35 as viewed by the 
Illinois Judiciary," Journal of Broadcasting, II (Fall, 
1958), P• 306. · 
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Still Photographers 
Roll film cameras, because of their smaller size, 
are less conspicuous than most sheet film cameras, 
but the type of camera is of less importance than the 
manner in Which it is used. Avoid the distracting 
motions of continued eye-level focusing and aiming. 
With a fixed subject, focus carefully once, then 
point the camera from waist level or from a table or 
railing for triggering. If, because of circumstances, 
eye-level aiming is necessary, movements should be 
slow and deliberate so as to minimize attracting atten-
tion. 
Flash must not be used under any circumstances in 
a courtroom while court is in session. Even though 
the judge grants permission to use flash, do not use 
it. It will be distracting to the participants and 
spectators. If possible, measure the light in the 
courtroom and determine the correct exposure through 
tests before the trial. · 
Newsreel and TV Photographers 
Motion picture cameramen for television and 
theatre newsreels must use noiseless cameras that 
meet the highest standards of quiet operation - ... the 
only kind of coverage that can be tolerated under 
courtroom conditions. 
All motion picture photography in courtrooms 
must be done with available, existing light, just as 
still pictures must be made without flash. · 
If sound-on-film recording is authorized by the 
trial judge, it must be accomplished with a bare 
minimumaf cables and related equipment. Be careful 
to place microphones of a small type in inconspicuous 
places and to cover or conceal all cables. 
When tripods are necessary, be certain to place 
yourself in a position of least notice to the specta-
tors and trial officials, preferably in the rear of· 
the courtroom. Under no circumstances should tripods 
be placed between spectators and the judge, jury or 
witnesses. 
224 
Conclusion 
As a representative of your news media at judicial 
proceedings your actions must be above reproach. With 
the trial judge's permission, news ph,otographers may 
function on behalf of the public at a public trial, 
but only if their working does not interfere with the 
orderly processes of j.ustice. In the interest of your 
employer and yourself, as well as your fellow members 
of NPPA, let these rules govern your work and behavior 
in a trial courtroom. 
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